
US Flag Fringe & Related Laws as of January 2012 

 
       

Basically there is and hasn't been to date (Jan 13, 2012), ANY laws, bills, executive orders, 
proclamations or directives, outside of military branches (internal to said branch), concerning ANYTHING 
to do with fringe on the U.S. Flag  meaning anything other than decoration.  Some military branches 
have directed that all formal indoor events or 'good weather' parades have a standing or color guard 
carried US Flag with gold fringe.   

 

 
 

And I just validated that statement by looking today, the last times I looked were: 1989, 1993, 1999, 
2002, 2009, 2011. 

       

 
 

In the past, I have gone through old family photos (a few on tin plates) and could see a US flag with 
fringe displayed in offices and in one case, on the US flag carried by a color guard in a parade 
welcoming and honoring WWI soldiers returning home in Sherman, NY. 
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A Rare Regimental Battle Flag from the Spanish American War 

       
As for Maritime or Admiralty Law and courts, well nothing specific there either and I did research on 
this the same times I was researching the fringe on the flag. 
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At those times I also researched Common Law, Martial Law, Posse Comitatus Law and National 
Emergencies as they all seem to tie together. 
 
Now, I will grant you that between 1989-2002, I utilized libraries, including twice the Library of 
Congress in DC, as well as the internet.  Last year I utilized a local public library and the internet and 
today (01-13-2012) only the internet. 

 

 
As for this theory, I do NOT, at this time, believe in it. 

 
That is not to say that anyone , government or civilian, can't   utilize the fringe to send a 'secret' 
message to others of their persuasion. 
 
With that said, the following is some information that has some of my research in it on these 
subjects.  It is kinda a scaled down version of about 17 hundred+ page documents that I have 
downloaded over the years ;-} 

 

TNT 
 

Some Research/Resources 

http://wiki.answers.com/Q/What_does_the_gold_fringe_on_the_American_flag_mean 

What does the gold fringe on the American flag mean? 
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Answer: 

 It is an honorable enrichment only, not an integral part of the flag.  

As it is attached on the edge, it does not "deface" the flag which therefore remains the Stars and Stripes of the US (as 

per the opinion of the US Attorney General in 1925).  

The fringe is used only inside or on a staff when carried outside by a bearer, it is never flown from a staff or pole outside 

(the fringe would fray).  

As there is no wind to move a flag when inside, the gold fringe adds an element of "prettiness", nothing more. The US is 

indeed prone to having a fringe more than other countries but most national flags have a fringe in some circumstances 

and no other country attributes any meaning to the fringe except that it looks better. 

There are many posts that posit the theory that the fringe represents martial or admiralty law.  However there is no law, 

decree, order or other legally enforceable proclamation that mentions the fringe, either to prescribe or proscribe its use.  

Many quote Executive Order 10834 (under President Eisenhower) however this is a public document available in full on 

the Internet (try the US Archives) and a review will show no mention of a fringe at all.  

US Army Orders (840-10) do make the use of the fringe obligatory inside, but these apply to the US Army only.  

The law that defines the flag and its use is USC Title 4 Chapter 1 - again a public document whose provisions are 

enforceable in a federal court. There is nothing that says that a civilian or civilian organisation may not fly a flag with a 

gold fringe. 

Strangely, although admiralty law applies to ships, the fringe is never flown on a ship, surely an inconsistency. 

http://www.crwflags.com/fotw/flags/us-fring.html 

Fringe on Flags (U.S.) 
Last modified: 2005-12-17 by rick wyatt  
Keywords: fringe | united states |  
Links: FOTW homepage | search | disclaimer and copyright | write us | mirrors  

image by Rick Wyatt, 26 March 1998  
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See also: 

• Finials and Fringe  

• United States  

 

Recently, I have received several inquiries privately regarding the symbolism of the fringe 
displayed on indoor U.S. Flags, especially in courtrooms. I received the following data sheet 
from the Flag Research Center regarding this question and I quote it here in its entirety:  

FRINGE ON THE UNITED STATES FLAG? 

 

For many years rumors have been spread through the United States concerning the origin and meaning of the gold 

fringe which frequently decorates the Stars and Stripes. It has been claimed that such fringe is without proper 

authorization; that it is symbolic of the end of the gold standard as the basis for United States currency; or that it 

indicates the substitution of admiralty courts and martial law for common law courts and procedures, as part of a 

conspiracy supposedly instigated by Communists, Jews, Masons, liberals, feminists, homosexuals, or other "un-

American" groups. 

 

The Flag Research Center has not conducted a thorough investigation of all the claims being made about fringe, many 

of which are spread by radio talk programs, cassette tapes, lectures and other non-written forms. Nevertheless its 

unique resources allow the Center to state the following with certainty: 

• Available evidence seems to suggest that the claims made about fringe on the United States flag are intended to 

promote the political ends -- including elimination of income taxes, re-establishment of the gold standard, and 

denial of legal rights to women, non-Christians, and non-Caucasians -- of those who spread those rumors.  

• From the standpoint of history and law, fringe on a flag has no symbolism. While each individual is free to 

interpret the meaning of fringe, it has no inherent or established universal symbolism.  

• While fringe is frequently used on military flags and in formal settings (parades, public meetings, offices of 

government officials, courts, inaugurations, dedication ceremonies, etc.), it is also widely used in the private 

sector. Examples of private usage of fringe on flags in the United States extend back for 200 years.  

• Fringe is and always has been a purely decorative addition -- an optional enhancement of the beauty of a flag, 

added on a discretionary basis when the flag is purchased. In the private sector and for non-military government 

uses, use of fringe is like the choice of polyester or nylon over cotton or wool for the flag itself -- simply a matter 

of enhancing the appearance of the flag.  

• Title Four of the "United States Code" which defines the Stars and Stripes neither prescribes nor proscribes the 

use of cords and tassels, heading, sleeve, fringe, and other accessories to the flag. It is universally recognized 

that the symbolic aspect of the flag is inherent in its colors and symbols, not in the physical characteristics of 

the flag or the things (like fringe) added to it when it is displayed.  

• Admiralty courts deal only with maritime contracts, collisions at sea, and similar naval questions, not with 

normal civil and criminal cases. There is no symbol in the United States which indicates an admiralty court. While 

international treaties require that ships display the national flag, maritime flags never have fringe.  

• Martial law is not mentioned in the United States constitution nor has martial law ever been proclaimed in the 

United States. The use or non-use of fringe on a United States flag in a court has nothing to do with the 

jurisdiction of the court or with martial law.  
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Data Summary Sheet No. 1 3/95 

(c) Copyright 1995 by the Flag Research Center; All Rights Reserved. 

 

Dave Martucci, 6 December 1996  

 

Regarding Dave Martucci's post on this subject, military regulations DO prescribe the use of a yellow fringe for the 

National Flag of the U.S. In the Army, the National Flag with fringe added is termed the *National Color*. This National 

Color is intended to be displayed indoors or carried on parade, usually with other military colors (also fringed). The 

fringe, so used, is a military tradition derived from British practice. 

 

In their official forms, the state flags of Idaho, Louisiana, Maine, Minnesota, Mississippi, North Dakota, Pennsylvania, 

Rhode Island, South Dakota, Utah and Wisconsin all have yellow fringes. These flags were probably intended to serve as 

state military colors, hence the yellow fringe. The flag of North Dakota, for instance, is clearly based on the design of 

nineteenth-century U.S. Army infantry colors. In practice, of course, these flags are flown outdoors without fringes. 

 

Montana's flag has yellow fringes on the top and bottom, but not on the fly end -- why, I don't know. Virginia's flag has a 

white fringe on the fly end only. 

 

The state flags of North Dakota and Rhode Island: Note the squarish proportions, typical of old U.S. military colors. 

Tom Gregg, 6 December 1996  

 

Yes this is correct. Military REGULATIONS do prescribe the use of fringe on the National Color. These regulations are not, 

however, U.S. Law and only apply to military situations, not, for example, to the use of the flag in a court room or other 

non-military location. 

Dave Martucci, 6 December 1996  

 

I suppose we're now splitting hairs, but the Army regulation governing the use of the National Flag and Color (AR 840-

10, Flags, Guidons, Streamers, Tabards, and Automobile and Aircraft Plates) does have the force of military law, i.e. if 

Army personnel violate its provisions, they are liable for prosecution under the Uniform Code of Military Justice. 

 

As to the use of fringed flags by non-military government agencies, I wouldn't be surprised to learn that they also have 

regulations governing the use of U.S., State, organizational and personal flags. It would, after all, be the bureaucratic 

thing to do. 

 

On the other hand, as I can attest from personal observation, the provisions of AR 840-10 are often violated. Paragraph 

2-2.c of the regulation specifically prohibits the flying of any but the National Flag over Army installations in the U.S. 

When I was serving on active duty during the 1980s, however, I saw the Corps of Engineers flag flown over the 

headquarters of the Post Engineer at Fort Sheridan, Illinois. I also saw it flown from improvised flagpoles over engineer 

field sites during a training deployment to Egypt in 1987. Because there is no Corps of Engineers flag authorized for 

outdoor display on land, the flags I saw can only have been vessel flags -- or perhaps they were privately purchased. 

 

As to the use of fringed flags by private organizations and individuals, I readily concede the point that "to fringe or not to 
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fringe" is a matter of personal taste, not a question of law. 

Tom Gregg, 6 December 1996  

http://www.armystudyguide.com/content/army_board_study_guide_topics/flags/about-the-gold-fringe-on-.shtml 

 

About the Gold Fringe on the American Flag 

 Posted : Monday, January 01, 1900 

Gold fringe is used on the National flag as an honorable enrichment only. It is not regarded as an integral 
part of the flag and its use does not constitute an unauthorized addition to the design prescribed by 
statutes. 

Records of the Department of the Army indicate that fringe was used on the National flag as early as 1835 and 
its official use by the Army dates from 1895. There is no record of an Act of Congress or Executive Order 
which either prescribes or prohibits the addition of fringe, nor is there any indication that any symbolism was 
ever associated with it. The use of fringe is optional with the person or organization displaying the flag. 

A 1925 Attorney General's Opinion (34 Op. Atty. Gen 483) states: 

"The fringe does not appear to be regarded as an integral part of the flag, and its presence cannot be said to 
constitute an unauthorized additional to the design prescribed by statute. An external fringe is to be 
distinguished from letters, words, or emblematic designs printed or superimposed upon the body of the flag 
itself. Under the law, such additions might be open to objection as unauthorized; but the same is not necessarily 
true of the fringe." 

It is customary to place gold fringe on silken (rayon-silk-nylon) National flags that are carried in parades, used 
in official ceremonies, and displayed in offices, merely to enhance the beauty of the flag. The use of fringe is 
not restricted to the Federal Government. Such flags are used and displayed by our Armed Forces, veterans, 
civic and civilian organizations, and private individuals. However, it is the custom not to use fringe on flags 
displayed from stationary flagpoles and, traditionally, fringe has not been used on internment flags. 

Recently Added 

Latest articles in Flags  

 

» Flag Study Guide  

» AR 840-10  

» Courtesies rendered by individuals during various ceremonies and public events  

» How to fold our Nation's Flag  
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» Flags and plates authorized for positions or individuals  

» Staff Specialist, Officers ARNG / USAR  

» Dates the states entered the union  

» About the Gold Fringe on the American Flag  

» Organizational Insignia FAQ  

» Army Organizational Flags, Guidons, and Streamers FAQ  

Available Subcategories : 

| Army History | AT4 | Army Programs | Awards and Decorations | Battle Focused Training | Camo and Concealment | CBRN | Chain of Command | Code of Conduct 

| Communications | Counseling | Customs and courtesies | Desert Operations | Drill and Ceremony | Field Sanitation | First Aid | Flags | Geneva Convention | Guard 

Duty | Hand Grenades | Land Navigation | Leadership | Leaves and Passes | M11 | M16 | M18A1 | M2 | M203 | M240B | M249 | M4 | M60 | M72 | M9 | 

Maintenance | Military Justice | MK19 | NCO Duties. Responsibilities, Authorities | NCO History | NCOER | Physical Security | Promotions and Reductions | Physical 

Training | Security and Intelligence | Supply Economy | Survival | The Army Plan | Training the Force | Uniforms | U.S. Constitution | Weight Control |  

http://www.usflag.org/colors.html 

What do the colors of the Flag mean? 

Sentimental writers and orators sometimes ascribe meanings to the colors in the flag. The practice is erroneous, 
as are statements on this subject attributed to George Washington and other founders of the country.  

From the book "Our Flag" published in 1989 by the House of Representatives...  

"On July 4, 1776, the Continental Congress passed a resolution authorizing a committee to devise a seal for the 
United States of America. This mission, designed to reflect the Founding Fathers' beliefs, values, and 
sovereignty of the new Nation, did not become a reality until June 20, 1782. In heraldic devices, such as seals, 
each element has a specific meaning. Even colors have specific meanings. The colors red, white, and blue did 
not have meanings for The Stars and Stripes when it was adopted in 1777. However, the colors in the Great 
Seal did have specific meanings. Charles Thompson, Secretary of the Continental Congress, reporting to 
Congress on the Seal, stated:  

"The colors of the pales (the vertical stripes) are those used in the flag of the United States of America; White 

signifies purity and innocence, Red, hardiness & valour, and Blue, the color of the Chief (the broad band above 

the stripes) signifies vigilance, perseverance & justice."  

Also this from a book about the flag published in 1977 by the House of Representatives...  

"The star is a symbol of the heavens and the divine goal to which man has aspired from time immemorial; 
the stripe is symbolic of the rays of light emanating from the sun." 

The quote below concerning gold fringe on the Flag is from the book "So Proudly We Hail, The History of the 
United States Flag" Smithsonian Institute Press 1981, by Wiliam R. Furlong and Byron McCandless.  

" The placing of a fringe on Our Flag is optional with the person of organization, and no Act of 
Congress or Executive Order either prohibits the practice, according to the Institute of Hearaldry. 
Fringe is used on indoor flags only, as fringe on flags on outdoor flags would deteriorate rapidly. The 
fringe on a Flag is considered and 'honorable enrichment only', and its official use by the US Army 
dates from 1895.. A 1925 Attorney General's Opinion states: 'the fringe does not appear to be 
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regarded as an integral part of the Flag, and its presence cannot be said to constitute an unauthorized 
addition to the design prescribed by statute. An external fringe is to be distinguished from letters, 
words, or emblematic designs printed or superimposed upon the body of the flag itself. Under law, 
such additions might be open to objection as unauthorized; but the same is not necessarily true of the 
fringe.'"  

The gold trim is generally used on ceremonial indoor flags that are used for special services and is 
believed to have been first used in a military setting. It has no specific significance that I have ever run 
across, and its (gold trim) use is in compliance with applicable flag codes and laws.  

 

This page is maintained by Duane Streufert, Contact Us. 
Questions or comments welcome! 

This Site Established on 20 November 1994. 
Last Updated 10 February 2005. 

Web Design and Development by Visionary Enterprises  

 

 

http://www.ushistory.org/betsy/faq.htm 

 

What does the gold fringe on the flag represent? 
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Gold fringe can be found on ceremonial flags used indoors and for outdoor ceremonies. The fringe is considered 
completely within the guidelines of proper flag etiquette. There is nothing in the Flag Code about the fringe 
being for federal government flags only. The Internet contains many sites that claim that the fringe indicates 
martial law or that the Constitution does not apply in that area. These are entirely unfounded (usually citing 
Executive Order 10834 and inventing text that is not part of the order) and should be dismissed as urban 
legends. Others ascribe meanings of spiritual authority. Gold fringes on flags goes back long before the United 
States. Flags in ancient India had gold fringe, as did those in France, England, and throughout Europe. 

Gun Control Legislation Feb 4 2011 by Congressional Research Service 

File Format: PDF/Adobe Acrobat - Quick View 

by WJ Krouse - 2011 - Related articles 

47 See http://www.fbi.gov/about-us/cjis/nics/reports/nics-index. ...... In the 110th Congress, the House passed a bill 

(H.R. 6216) on July 9, 2008, that would have ... 

Gun Control Legislation Feb 4 2011 by Congressional Research Service-156521-fpc.stateGOV  by Congressional Research 

Service 

http://fpc.state.gov/documents/organization/156521.pdf 

 

National Emergency Powers 98-505 2001 by Congressional Research Service  

http://fpc.state.gov/documents/organization/6216.pdf 

 

National Emergency Powers 98-505 2007 by Congressional Research Service  

www.fas.org/sgp/crs/natsec/98-505.pdf 

File Format: PDF/Adobe Acrobat - Quick View 

National Emergency Powers. Updated August 30, 2007. Harold C. Relyea. Specialist in American National Government. 

Government and Finance Division . 

National Emergency Powers 98-505 2007 by Congressional Research Service-98-505-fasORG 

http://www.fas.org/sgp/crs/natsec/98-505.pdf 

 

 

 

http://caselaw.lp.findlaw.com/data/constitution/amendment07/ 

U.S. Constitution: Seventh Amendment 

Seventh Amendment - Civil Trials 

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be 
preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, than according to 
the rules of the common law.  
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Annotations  

• Trial by Jury in Civil Cases    

• The Right and the Characteristics of the Civil Jury    

o History    

o Composition and Functions of Civil Jury    

o Courts in Which the Guarantee Applies    

o Waiver of the Right    

• Application of the Amendment    

o Cases ''at Common Law''    

o The Continuing Law-Equity Distinction    

o Procedures Limiting Jury's Role    

o Directed Verdicts    

o Jury Trial Under the Federal Employers' Liability Act    

• Appeals from State Courts to the Supreme Court    

 

http://www.lectlaw.com/def/c070.htm 

The 'Lectric Law Library's Lexicon On 

* Common Law * 
COMMON LAW - That which derives its force and authority from the universal consent and immemorial practice of the 

people. The system of jurisprudence that originated in England and which was latter adopted in the U.S. that is based on 

precedent instead of statutory laws. 

 

Traditional law of an area or region; also known as case law. The law created by judges when deciding individual disputes 

or cases. The body of law which includes both the unwritten law of England and the statutes passed before the 

settlement of the United States. 

 

In Old England there were two types of Courts - law and equity. In the law court the Judge applied statutes. As time went 

on situations that were not covered by statutes were uncovered and Judges 'created' law, usually in equity. This is 

'common law.' 

 

The U.S. is a common law country. In all states except Louisiana (which is based on the French civil code), the common 

law of England was adopted as the general law of the state, EXCEPT when a statute provides otherwise. Common law 

has no statutory basis; judges establish common law through written opinions that are binding on future decisions of 

lower courts in the same jurisdiction. Broad areas of the law, most notably relating to property, contracts and torts are 

traditionally part of the common law. These areas of the law are mostly within the jurisdiction of the states and thus 

state courts are the primary source of common law. Thus, 'common law' is used to fill in gaps. Common law changes 

over time, and at this time, each state has its own common law on many topics. The area of federal common law is 

primarily limited to federal issues that have not been addressed by a statute. 
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Even if federal common law otherwise would operate, it is displaced when Congress has decided the matter. See, e.g., 

Central Bank v. First Interstate Bank of Denver, N.A., 114 S.Ct. 1439, 1448 (1994) (holding that the conclusion that Congress 

did not intend to impose aiding and abetting liability under section 10(b) of the Securities and Exchange Act 'resolve[d] 

the case' notwithstanding the acknowledged power of the federal courts, with respect to the section 10(b) actions, to 

fashion federal common law that 'attempt[s] to infer `how . . . Congress would have addressed the issue,'' (quoting 

Musick, Peeler & Garrett v. Employers Ins. of Wausau, 113 S.Ct. 2085, 2090 (1993). 

 

http://legal-dictionary.thefreedictionary.com/Common+law 

Common law 

The ancient law of England based upon societal customs and recognized and enforced by the judgments and decrees 

of the courts. The general body of statutes and case law that governed England and the American colonies prior to the 

American Revolution. 

The principles and rules of action, embodied in case law rather than legislative enactments, applicable to the 

government and protection of persons and property that derive their authority from the community customs and 

traditions that evolved over the centuries as interpreted by judicial tribunals. 

A designation used to denote the opposite of statutory, equitable, or civil, for example, a common-law action. 

The common-law system prevails in England, the United States, and other countries colonized by England. It is distinct 

from the civil-law system, which predominates in Europe and in areas colonized by France and Spain. The common-law 

system is used in all the states of the United States except Louisiana, where French Civil Law combined with English 

Criminal Law to form a hybrid system. The common-law system is also used in Canada, except in the Province of Quebec, 

where the French civil-law system prevails. 

Anglo-American common law traces its roots to the medieval idea that the law as handed down from the king's courts 

represented the common custom of the people. It evolved chiefly from three English Crown courts of the twelfth and 

thirteenth centuries: the Exchequer, the King's Bench, and the Common Pleas. These courts eventually assumed 

jurisdiction over disputes previously decided by local or manorial courts, such as baronial, admiral's (maritime), guild, 

and forest courts, whose jurisdiction was limited to specific geographic or subject matter areas. Equity courts, which 

were instituted to provide relief to litigants in cases where common-law relief was unavailable, also merged with 

common-law courts. This consolidation of jurisdiction over most legal disputes into several courts was the framework for 

the modern Anglo-American judicial system. 

Early common-law procedure was governed by a complex system of Pleading, under which only the offenses specified in 

authorized writs could be litigated. Complainants were required to satisfy all the specifications of a writ before they 

were allowed access to a common-law court. This system was replaced in England and in the United States during the 

mid-1800s. A streamlined, simplified form of pleading, known as Code Pleading or notice pleading, was instituted. Code 

pleading requires only a plain, factual statement of the dispute by the parties and leaves the determination of issues to 

the court. 

Common-law courts base their decisions on prior judicial pronouncements rather than on legislative enactments. Where 

a statute governs the dispute, judicial interpretation of that statute determines how the law applies. Common-law 

judges rely on their predecessors' decisions of actual controversies, rather than on abstract codes or texts, to guide 
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them in applying the law. Common-law judges find the grounds for their decisions in law reports, which contain 

decisions of past controversies. Under the doctrine of Stare Decisis, common-law judges are obliged to adhere to 

previously decided cases, or precedents, where the facts are substantially the same. A court's decision is binding 

authority for similar cases decided by the same court or by lower courts within the same jurisdiction. The decision is not 

binding on courts of higher rank within that jurisdiction or in other jurisdictions, but it may be considered as persuasive 

authority. 

Because common-law decisions deal with everyday situations as they occur, social changes, inventions, and discoveries 

make it necessary for judges sometimes to look outside reported decisions for guidance in a CASE OF FIRST IMPRESSION 

(previously undetermined legal issue). The common-law system allows judges to look to other jurisdictions or to draw 

upon past or present judicial experience for analogies to help in making a decision. This flexibility allows common law to 

deal with changes that lead to unanticipated controversies. At the same time, stare decisis provides certainty, 

uniformity, and predictability and makes for a stable legal environment. 

Under a common-law system, disputes are settled through an adversarial exchange of arguments and evidence. Both 

parties present their cases before a neutral fact finder, either a judge or a jury. The judge or jury evaluates the evidence, 

applies the appropriate law to the facts, and renders a judgment in favor of one of the parties. Following the decision, 

either party may appeal the decision to a higher court. Appellate courts in a common-law system may review only 

findings of law, not determinations of fact. 

Under common law, all citizens, including the highest-ranking officials of the government, are subject to the same set of 

laws, and the exercise of government power is limited by those laws. The judiciary may review legislation, but only to 

determine whether it conforms to constitutional requirements. 

Further readings 

Cantor, Norman F. 1997. Imagining the Law: Common Law and the Foundations of the American Legal System. New 

York: HarperCollins. 

Kellogg, Frederic R. 2003. "Holmes, Common Law Theory, and Judicial Restraint." John Marshall Law Review 36 (winter): 

457–505. 

Pound, Roscoe. 1999. The Spirit of the Common Law. New Brunswick, N.J.: Transaction. 

Strauss, David A. 2003. "Common Law, Common Ground, and Jefferson's Principle." Yale Law Journal 112 (May): 1717–

55. 

Cross-references 

Adversary System; English Law. 

West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights reserved. 

 

common law n. the traditional unwritten law of England, based on custom and usage which developed over a thousand 

years before the founding of the United States. The best of the pre-Saxon compendiums of the Common Law was 

reportedly written by a woman, Queen Martia, wife of a Briton king of a small English kingdom. Together with a book on 

the "law of the monarchy" by a Duke of Cornwall, Queen Martia's work was translated into the emerging English 



US Flag Fringe & Related Laws as of January 2012 - Continued 

14 | P a g e  

 

language by King Alfred (849-899 A.D.). When William the Conqueror arrived in 1066, he combined the best of this 

Anglo-Saxon law with Norman law, which resulted in the English Common Law, much of which was by custom and 

precedent rather than by written code. By the 14th Century legal decisions and commentaries on the common law 

began providing precedents for the courts and lawyers to follow. It did not include the so-called law of equity (chancery) 

which came from the royal power to order or prohibit specific acts. The common law became the basic law of most 

states due to the Commentaries on the Laws of England, completed by Sir William Blackstone in 1769, which became 

every American lawyer's bible. Today almost all common law has been enacted into statutes with modern variations by 

all the states except Louisiana which is still influenced by the Napoleonic Code. In some states the principles of common 

law are so basic they are applied without reference to statute. 

Copyright © 1981-2005 by Gerald N. Hill and Kathleen T. Hill. All Right reserved. 

 

COMMON LAW. That which derives its force and authority from the universal consent and immemorial practice of the 

people. See Law, common. 

A Law Dictionary, Adapted to the Constitution and Laws of the United States. By John Bouvier. Published 1856. 

http://www.infoplease.com/ce6/society/A0813047.html 

common law 

common law, system of law that prevails in England and in countries colonized by England. The name is derived from the 

medieval theory that the law administered by the king's courts represented the common custom of the realm, as 

opposed to the custom of local jurisdiction that was applied in local or manorial courts. In its early development 

common law was largely a product of three English courts—King's Bench, Exchequer, and the Court of Common Pleas—

which competed successfully against other courts for jurisdiction and developed a distinctive body of doctrine. The term 

“common law” is also used to mean the traditional, precedent-based element in the law of any common-law 

jurisdiction, as opposed to its statutory law or legislation (see statute), and also to signify that part of the legal system 

that did not develop out of equity, maritime law, or other special branches of practice. 

All Canada except Quebec and all of the United States except Louisiana follow common law. U.S. state statutes usually 

provide that the common law, equity, and statutes in effect in England in 1603, the first year of the reign of James I, shall 

be deemed part of the law of the jurisdiction. Later decisions of English courts have only persuasive authority. 

Characteristic Features of Common Law 

The distinctive feature of common law is that it represents the law of the courts as expressed in judicial decisions. The 

grounds for deciding cases are found in precedents provided by past decisions, as contrasted to the civil law system, 

which is based on statutes and prescribed texts. Besides the system of judicial precedents, other characteristics of 

common law are trial by jury and the doctrine of the supremacy of the law. Originally, supremacy of the law meant that 

not even the king was above the law; today it means that acts of governmental agencies are subject to scrutiny in 

ordinary legal proceedings. 

Judicial precedents derive their force from the doctrine of stare decisis [Lat.,=stand by the decided matter], i.e., that the 

previous decisions of the highest court in the jurisdiction are binding on all other courts in the jurisdiction. Changing 

conditions, however, soon make most decisions inapplicable except as a basis for analogy, and a court must therefore 

often look to the judicial experience of the rest of the English-speaking world. This gives the system flexibility, while 
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general acceptance of certain authoritative materials provides a degree of stability. Nevertheless, in many instances, the 

courts have failed to keep pace with social developments and it has become necessary to enact statutes to bring about 

needed changes; indeed, in recent years statutes have superseded much of common law, notably in the fields of 

commercial, administrative, and criminal law. Typically, however, in statutory interpretation the courts have recourse to 

the doctrines of common law. Thus increased legislation has limited but has not ended judicial supremacy. 

Development of Common Law 

Early common law was somewhat inflexible; it would not adjudicate a case that did not fall precisely under the purview 

of a particular writ and had an unwieldy set of procedural rules. Except for a few types of lawsuits in which the object 

was to recover real or personal property, the only remedy provided was money damages; the body of legal principles 

known as equity evolved partly to overcome these deficiencies. Until comparatively recent times there was a sharp 

division between common law (or legal jurisprudence) and equity (or equitable jurisprudence). In 1848 the state of New 

York enacted a code of civil procedure (drafted by David Dudley Field) that merged law and equity into one jurisdiction. 

Thenceforth, actions at law and suits in equity were to be administered in the same courts and under the same 

procedure. The Field code reforms were adopted by most states of the United States, by the federal government, and by 

Great Britain (in the Judicature Act of 1873). 

http://www.law.cornell.edu/uscode/usc_sec_18_00000007----000-.html 
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TITLE 18 > PART I > CHAPTER 1 > § 7 
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§ 7. Special maritime and territorial jurisdiction of the United States defined 

The term “special maritime and territorial jurisdiction of the United States”, as used in this title, includes:  

(1) The high seas, any other waters within the admiralty and maritime jurisdiction of the United States and out of the 

jurisdiction of any particular State, and any vessel belonging in whole or in part to the United States or any citizen 

thereof, or to any corporation created by or under the laws of the United States, or of any State, Territory, District, or 

possession thereof, when such vessel is within the admiralty and maritime jurisdiction of the United States and out of 

the jurisdiction of any particular State.  

(2) Any vessel registered, licensed, or enrolled under the laws of the United States, and being on a voyage upon the 

waters of any of the Great Lakes, or any of the waters connecting them, or upon the Saint Lawrence River where the 

same constitutes the International Boundary Line.  

(3) Any lands reserved or acquired for the use of the United States, and under the exclusive or concurrent jurisdiction 

thereof, or any place purchased or otherwise acquired by the United States by consent of the legislature of the State in 

which the same shall be, for the erection of a fort, magazine, arsenal, dockyard, or other needful building.  
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(4) Any island, rock, or key containing deposits of guano, which may, at the discretion of the President, be considered as 

appertaining to the United States.  

(5) Any aircraft belonging in whole or in part to the United States, or any citizen thereof, or to any corporation created 

by or under the laws of the United States, or any State, Territory, district, or possession thereof, while such aircraft is in 

flight over the high seas, or over any other waters within the admiralty and maritime jurisdiction of the United States 

and out of the jurisdiction of any particular State.  

(6) Any vehicle used or designed for flight or navigation in space and on the registry of the United States pursuant to the 

Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer Space, Including the Moon 

and Other Celestial Bodies and the Convention on Registration of Objects Launched into Outer Space, while that vehicle 

is in flight, which is from the moment when all external doors are closed on Earth following embarkation until the 

moment when one such door is opened on Earth for disembarkation or in the case of a forced landing, until the 

competent authorities take over the responsibility for the vehicle and for persons and property aboard.  

(7) Any place outside the jurisdiction of any nation with respect to an offense by or against a national of the United 

States.  

(8) To the extent permitted by international law, any foreign vessel during a voyage having a scheduled departure from 

or arrival in the United States with respect to an offense committed by or against a national of the United States.  

(9) With respect to offenses committed by or against a national of the United States as that term is used in section 101 

of the Immigration and Nationality Act—  

(A) the premises of United States diplomatic, consular, military or other United States Government missions or entities 

in foreign States, including the buildings, parts of buildings, and land appurtenant or ancillary thereto or used for 

purposes of those missions or entities, irrespective of ownership; and  

(B) residences in foreign States and the land appurtenant or ancillary thereto, irrespective of ownership, used for 

purposes of those missions or entities or used by United States personnel assigned to those missions or entities.  

Nothing in this paragraph shall be deemed to supersede any treaty or international agreement with which this 

paragraph conflicts. This paragraph does not apply with respect to an offense committed by a person described in 

section 3261 (a) of this title.  

Prev | Next  

LII has no control over and does not endorse any external Internet site that contains links to or references LII. 
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Updates to this section of the United States Code 

Title 18 > Part I > Chapter 1 > Section 7 

§ 7. Special maritime and territorial jurisdiction of the United States defined 

Title 18 of the US Code as currently published by the US Government reflects the laws passed by Congress as of Jan. 7, 

2011, and it is this version that is published here. 

However, the long codification process by The office of the Law Revision Counsel (LRC) starts very quickly after any new 

legislation with "classification" to corresponding US Code sections. They put these in "Classification Tables" and make 

them available to us all at http://uscode.house.gov/classification/tables.shtml 

The table below lists the classification updates for this section, since Jan. 7, 2011. Updates to a broader range of sections 

may be found at the update page for containing chapter, title, etc. 

US Code Description Session Public Law Statutes at Large 

Section of Change Year Law Section Volume STAT. Page(s) 

How to use this table 

An empty table indicates that we see no relevant changes listed in the classification tables since Jan. 7, 2011. If you 

suspect that our system may be missing something, please double-check at 

http://uscode.house.gov/classification/tables.shtml 

Multiple entries for a section are listed most recent first, within the section. 

The Session Year indicates which session of Congress was responsible for the changes classified. The Congress number 

forms the first part of the Public Law number; each Congress has two sessions. 

Abbreviations used in the Description of Change column: 

• An empty field implies a standard amendment.  

• "new" means a new section or new note, or all new text of an existing section or note.  

• "nt" means note.  

• "nt [tbl]" means note [table].  

• "prec" means preceding.  

• "fr" means a transfer from another section.  

• "to" means a transfer to another section.  

• "omitted" means the section is omitted.  

• "repealed" means the section is repealed.  

• "nt ed change" and "ed change" -- See the Editorial Classification Change Table 

(http://uscode.house.gov/classification/edct.pdf).  

The Public Law field is linked to the development of the law in the Thomas system at the Library of Congress. 
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The Statutes at Large field is linked to the text of the law, in the context of its volume of the Statutes at Large, at the 

Government Printing Office. Please note that it takes a while for these pages to get posted, so for very recent legislation, 

you need to look at the "enrolled" version at the Thomas site (PubL link) 

The Statutes at Large references have been rendered in the format used as page numbers in the Public Law web pages 

to which we link, to facilitate copy-paste into browser "find on this (web) page" tools. We are still working on a more 

direct link facility. 

For serious comparison work, we suggest copying all or a portion of the Public Law text into your favorite text editor, for 

convenient content traversal and window control. 

Sections with change type "new" are a special case, still under development. All are now listed, at the title level only. 

You will find that occassionally a specific update you notice in a Public Law listed in a classification table will already have 

made it into the Code. We assume this is an artifact of the LRC edit process. The LII does not edit the LRC content. 

The most recent Classification Table update that we have noticed was Friday, May 13, 2011 

General References 

See http://uscode.house.gov/ for explanations about the US Code from the folks who put it all together at the LRC. Look 

for information about what it is and is not, which titles are "positive law", the schedule of Supplements, etc. Under 

"download" you can find the source data we use here (GPO locator files) as well as PDF files that look just like the paper 

books (watch out for file sizes). 

See http://thomas.loc.gov/ to look for changes that have not yet made it into the classification tables. 

 

http://law.onecle.com/constitution/article-3/25-admiralty-maritime-jurisdiction.html 

Cases of Admiralty and Maritime Jurisdiction 

Cases of Admiralty and Maritime Jurisdiction 

The admiralty and maritime jurisdiction of the federal courts had its origins in the jurisdiction vested in the courts of the 

Admiral of the English Navy. Prior to independence, vice-admiralty courts were created in the Colonies by commissions 

from the English High Court of Admiralty. After independence, the States established admiralty courts, from which at a 

later date appeals could be taken to a court of appeals set up by Congress under the Articles of Confederation.781 Since 

one of the objectives of the Philadelphia Convention was the promotion of commerce through removal of obstacles 

occasioned by the diverse local rules of the States, it was only logical that it should contribute to the development of a 

uniform body of maritime law by establishing a system of federal courts and granting to these tribunals jurisdiction over 

admiralty and maritime cases.782 

781 G. GILMORE & C. BLACK, THE LAW OF ADMIRALTY ch. 1 (1957). 

782 Nothing really appears in the records of the Convention which sheds light on the Framers’ views about admiralty. The 

present clause was contained in the draft of the Committee on Detail. 2 M. Farrand, supra at 186-187. None of the plans 

presented to the Convention, with the exception of an apparently authentic Charles Pinckney plan, 3 id. at 601-04, 608, 
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had mentioned an admiralty jurisdiction in national courts. See Putnam, How the Federal Courts Were Given Admiralty 

Jurisdiction, 10 CORNELL L.Q. 460 (1925). 

The Constitution uses the terms “admiralty and maritime jurisdiction” without defining them. Though closely related, 

the words are not synonyms. In England the word “maritime” referred to the cases arising upon the high seas, whereas 

“admiralty” meant primarily cases of a local nature involving police regulations of shipping, harbors, fishing, and the like. 

A long struggle between the admiralty and common law courts had, however, in the course of time resulted in a 

considerable curtailment of English admiralty jurisdiction. A much broader conception of admiralty and maritime 

jurisdiction existed in the United States at the time of the framing of the Constitution than in the Mother Country.783 At 

the very beginning of government under the Constitution, Congress conferred on the federal district courts exclusive 

original cognizance “of all civil causes of admiralty and maritime jurisdiction, including all seizures under laws of impost, 

navigation or trade of the United States, where the seizures are made, on waters which are navigable from the sea by 

vessels of ten or more tons burthen, within their respective districts as well as upon the high seas; saving to suitors, in all 

cases, the right of a common law remedy, where the common law is competent to give it; ....”784 This broad legislative 

interpretation of admiralty and maritime jurisdiction soon won the approval of the federal circuit courts, which ruled 

that the extent of admiralty and maritime jurisdiction was not to be determined by English law but by the principles of 

maritime law as respected by maritime courts of all nations and adopted by most, if not by all, of them on the continent 

of Europe.785 

783 G. Gilmore & C. Black, supra at ch. 1. In DeLovio v. Boit, 7 Fed. Cas. 418 (No. 3776) (C.C.D. Mass 1815), Justice Story 

delivered a powerful historical and jurisprudential argument against the then-restrictive English system. See also Waring 

v. Clarke, 46 U.S. (5 How.) 441, 451-459 (1847); New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 47 U.S. 

(6 How.) 34, 385-390 (1848). 

784 § 9, 1 Stat. 77 (1789), now 28 U.S.C. § 1333 in only slightly changed fashion. For the classic exposition, see Black, 

Admiralty Jurisdiction: Critique and Suggestions, 50 COLUM. L. REV. 259 (1950). 

Although a number of Supreme Court decisions had earlier sustained the broader admiralty jurisdiction on specific 

issues,786 it was not until 1848 that the Court ruled squarely in its favor, which it did by declaring that “whatever may 

have been the doubt, originally, as to the true construction of the grant, whether it had reference to the jurisdiction in 

England, or to the more enlarged one that existed in other maritime countries, the question has become settled by 

legislative and judicial interpretation, which ought not now to be disturbed.”787 The Court thereupon proceeded to hold 

that admiralty had jurisdiction in personam as well as in rem over controversies arising out of contracts of affreightment 

between New York and Providence. 

Power of Congress To Modify Maritime Law.—The Constitution does not identify the source of the substantive law to 

be applied in the federal courts in cases of admiralty and maritime jurisdiction. Nevertheless, the grant of power to the 

federal courts in Article III necessarily implies the existence of a substantive maritime law which, if they are required to 

do so, the federal courts can fashion for themselves.788 But what of the power of Congress in this area? In The 

Lottawanna,789 Justice Bradley undertook a definitive exposition of the subject. No doubt, the opinion of the Court 

notes, there exists “a great mass of maritime law which is the same in all commercial countries,” still “the maritime law 

is only so far operative as law in any country as it is adopted by the laws and usages of that country.”790 “The general 

system of maritime law which was familiar to the lawyers and statesmen of the country when the Constitution was 

adopted, was most certainly intended and referred to when it was declared in that instrument that the judicial power of 

the United States shall extend ‘to all cases of admiralty and maritime jurisdiction.’ But by what criterion are we to 

ascertain the precise limits of the law thus adopted? The Constitution does not define it ... .” 

785 E.g., DeLovio v. Boit, 7 Fed. Cas. 418 (No. 3776) (C.C.D. Mass. 1815) (Justice Story); The Seneca, 21 Fed. Cas. 1801 (No. 

12670) C.C.E.D.Pa. 1829)(Justice Washington). 
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786 The Vengeance, 3 U.S. (3 Dall.) 297 (1796); The Schooner Sally, 6 U.S. (2 Cr.) 406 (1805): The Schooner Betsy, 8 U.S. (4 

Cr.) 443 (1808); The Samuel, 14 U.S. (1 Wheat.) 9 (1816); The Octavig, 14 U.S. (1 Wheat.) 20 (1816). 

787 New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 47 U.S. (6 How.) 334, 386 (1848); see also Waring v. 

Clarke, 46 U.S. (5 How.) 441 (1847). 

788 Swift & Co. Packers v. Compania Columbiana Del Caribe, 339 U.S. 684, 690, 691 (1950); Halcyon Lines v. Haenn Ship 

Ceiling & Refitting Corp., 342 U.S. 282, 285 (1952); Romero v. International Terminal Operating Co., 358 U.S. 354, 360-

361 (1959). For a recent example, see Moragne v. States Marine Lines, 398 U.S. 375 (1970); United States v. Reliable 

Transfer Co., 421 U.S. 397 (1975). Compare The Lottawanna, 88 U.S. (21 Wall.) 558, 576-577 (1875) (“But we must 

always remember that the court cannot make the law, it can only declare it. If, within its proper scope, any change is 

desired in its rules, other than those of procedure, it must be made by the legislative department”). States can no more 

override rules of judicial origin than they can override acts of Congress. Wilburn Boat Co. v. Firemen’s Fund Ins. Co., 348 

U.S. 310, 314 (1955). 

789 88 U.S. (21 Wall.) 558 (1875). 

“One thing, however, is unquestionable; the Constitution must have referred to a system of law coextensive with, and 

operating uniformly in, the whole country. It certainly could not have been the intention to place the rules and limits of 

maritime law under the disposal and regulation of the several States, as that would have defeated the uniformity and 

consistency at which the Constitution aimed on all subjects of a commercial character affecting the intercourse of the 

States with each other or with foreign states.”791 

“It cannot be supposed that the framers of the Constitution contemplated that the law should forever remain 

unalterable. Congress undoubtedly has authority under the commercial power, if no other, to introduce such changes as 

are likely to be needed.”792 That Congress’ power to enact substantive maritime law was conferred by the commerce 

clause was assumed in numerous opinions,793 but later opinions by Justice Bradley firmly established that the source of 

power was the admiralty grant itself, as supplemented by the second prong of the necessary and proper clause.794 Thus, 

“[a]s the Constitution extends the judicial power of the United States to ‘all cases of admiralty and maritime jurisdiction,’ 

and as this jurisdiction is held to be exclusive, the power of legislation on the same subject must necessarily be in the 

national legislature and not in the state legislatures.”795 Rejecting an attack on a maritime statute as an infringment of 

intrastate commerce, Justice Bradley wrote: “It is unnecessary to invoke the power given the Congress to regulate 

commerce in order to find authority to pass the law in question. The act was passed in amendment of the maritime law 

of the country, and the power to make such amendments is coextensive with that law. It is not confined to the 

boundaries or class of subjects which limit and characterize the power to regulate commerce; but, in maritime matters, 

it extends to all matters and places to which the maritime law extends.”796 

790 88 U.S. at 572. 

791 88 U.S. at 574-75. 

792 88 U.S. at 577. 

793 E.g., The Daniel Ball, 77 U.S. (10 Wall.) 557, 564 (1871); Moore v. American Transp. Co., 65 U.S. (24 How.) 1, 39 

(1861); Providence & N.Y. S.S. Co. v. Hill Mfg. Co., 109 U.S. 578 (1883); The Robert W. Parsons, 191 U.S. 17 (1903). 

794 Butler v. Boston & S. S.S. Co., 130 U.S. 527 (1889); In re Garnett, 141 U.S. 1 (1891). The second prong of the necessary 

and proper clause is the authorization to Congress to enact laws to carry into execution the powers vested in other 

departments of the Federal Government. See Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 42 (1934). 
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795 Butler v. Boston & S. S.S. Co., 130 U.S. 527, 557 (1889). 

796 In re Garnett, 141 U.S. 1, 12 (1891). See also Southern Pacific Co. v. Jensen, 244 U.S. 205, 215 (1917); Knickerbocker 

Ice Co. v. Stewart, 253 U.S. 149, 160 (1920); Crowell v. Benson, 285 U.S. 22, 55 (1932). The Jones Act, under which 

injured seamen may maintain an action at law for damages, has been reviewed as an exercise of legislative power 

deducible from the admiralty clause. Panama R.R. v. Johnson, 264 U.S. 375, 386, 388, 391 (1924); Romero v. 

International Terminal Operating Co., 358 U.S. 354, 360-361 (1959). On the limits to the congressional power, see 

Panama R.R. v. Johnson, 264 U.S. at 386-387; Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 43-44 (1934). 

The law administered by federal courts in admiralty is therefore an amalgam of the general maritime law insofar as it is 

acceptable to the courts, modifications of that law by congressional amendment, the common law of torts and contracts 

as modified to the extent constitutionally possible by state legislation, and international prize law. This body of law is at 

all times subject to modification by the paramount authority of Congress acting in pursuance of its powers under the 

admiralty and maritime clause and the necessary and proper clause and, no doubt, the commerce clause, now that the 

Court’s interpretation of that clause has become so expansive. Of this power there has been uniform agreement among 

the Justices of the Court.797 

797 Thus, Justice McReynolds’ assertion of the paramountcy of congressional power in Southern Pacific Co. v. Jensen, 244 

U.S. 205, 215 (1917), was not disputed by the four dissenters in that case and is confirmed in subsequent cases critical of 

Jensen which in effect invite congressional modification of maritime law. E.g., Davis v. Department of Labor and 

Industries, 317 U.S. 249 (1942). The nature of maritime law has excited some relevant controversy. In American Ins. Co. 

v. Canter, 26 U.S. (1 Pet.) 516, 545 (1828), Chief Justice Marshall declared that admiralty cases do not “arise under the 

Constitution or laws of the United States” but “are as old as navigation itself; and the law, admiralty and maritime as it 

has existed for ages, is applied by our Courts to the cases as they arise.” In Romero v. International Terminal Operating 

Co., 358 U.S. 354 (1959), the plaintiff sought a jury trial in federal court on a seaman’s suit for personal injury on an 

admiralty claim, contending that cases arising under the general maritime law are “civil actions” that arise “under the 

Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331. Five Justices in an opinion by Justice Frankfurter 

disagreed. Maritime cases do not arise under the Constitution or laws of the United States for federal question purposes 

and must, absent diversity, be instituted in admiralty where there is no jury trial. The dissenting four, Justice Brennan for 

himself and Chief Justice Warren and Justices Black and Douglas, contended that maritime law, although originally 

derived from international sources, is operative within the United States only by virtue of having been accepted and 

adopted pursuant to Article III, and accordingly judicially originated rules formulated under authority derived from that 

Article are “laws” of the United States to the same extent as those enacted by Congress. 

Admiralty and Maritime Cases.—Admiralty and maritime jurisdiction comprises two types of cases: (1) those involving 

acts committed on the high seas or other navigable waters, and (2) those involving contracts and transactions connected 

with shipping employed on the seas or navigable waters. In the first category, which includes prize cases and torts, 

injuries, and crimes committed on the high seas, jurisdiction is determined by the locality of the act, while in the second 

category subject matter is the primary determinative factor.798 Specifically, contract cases include suits by seamen for 

wages,799 cases arising out of marine insurance policies,800 actions for towage801 or pilotage802 charges, actions on 

bottomry or respondentia bonds,803 actions for repairs on a vessel already used in navigation,804 contracts of 

affreightment,805 compensation for temporary wharfage,806 agreements of consortship between the masters of two 

vessels engaged in wrecking,807 and surveys of damaged vessels.808 That is, admiralty jurisdiction “extends to all 

contracts, claims and services essentially maritime.”809 But the courts have never enunciated an unambiguous test which 

would enable one to determine in advance whether a given case is a maritime one or not.810 “The boundaries of 

admiralty jurisdiction over contracts—as opposed to torts or crimes—being conceptual rather than spatial, have always 

been difficult to draw. Precedent and usage are helpful insofar as they exclude or include certain common types of 

contract....”811 
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798 DeLovio v. Boit, 7 Fed. Cas. 418, 444 (No. 3776) (C.C.D. Mass. 1815) (Justice Story); Waring v. Clarke, 46 U.S. (5 How.) 

441 (1847). 

799 Sheppard v. Taylor, 30 U.S. (5 Pet.) 675, 710 (1831). A seaman employed by the Government making a claim for 

wages cannot proceed in admiralty but must bring his action under the Tucker Act in the Court of Claims or in the district 

court if his claim does not exceed $10,000. Amell v. United States, 384 U.S. 158 (1966). In Kossick v. United Fruit Co., 365 

U.S. 731 (1961), an oral agreement between a seaman and a shipowner whereby the latter in consideration of the 

seaman’s forbearance to press his maritime right to maintenance and cure promised to assume the consequences of 

improper treatment of the seaman at a Public Health Service Hospital was held to be a maritime contract. See also 

Archawski v. Hanioti, 350 U.S. 532 (1956). 

800 Insurance Co. v. Dunham, 78 U.S. (11 Wall.) 1, 31 (1871); Wilburn Boat Co. v. Fireman’s Fund Ins. Co., 348 U.S. 310 

(1955). Whether admiralty jurisdiction exists if the vessel is not engaged in navigation or commerce when the insurance 

claim arises is open to question. Jeffcott v. Aetna Ins. Co., 129 F.2d 582 (2d Cir.), cert. denied, 317 U.S. 663 (1942). 

Contracts and agreements to procure marine insurance are outside the admiralty jurisdiction. Compagnie Francaise De 

Navigation A Vapeur v. Bonnasse, 19 F.2d 777 (2d Cir. 1927). 

801 Knapp, Stout & Co. v. McCaffrey, 177 U.S. 638 (1900). For recent Court difficulties with exculpatory features of such 

contracts, see Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955); Boston Metals Co. v. The Winding Gulf, 349 U.S. 122 

(1955); United States v. Nielson, 349 U.S. 129 (1955); Southwestern Sugar & Molasses Co. v. River Terminals Corp., 360 

U.S. 411 (1959); Dixilyn Drilling Corp. v. Crescent Towage & Salvage Co., 372 U.S. 697 (1963). 

802 Atlee v. Packet Co., 88 U.S. (21 Wall.) 389 (1875); Ex parte McNiel, 80 U.S. (13 Wall.) 236 (1872). See also Sun Oil v. 

Dalzell Towing Co., 287 U.S. 291 (1932). 

803 The Grapeshot, 76 U.S. (9 Wall.) 129 (1870); O’Brien v. Miller, 168 U.S. 287 (1897); The Aurora, 14 U.S. (1 Wheat.) 94 

(1816); Delaware Mut. Safety Ins. Co. v. Gossler, 96 U.S. 645 (1877). But ordinary mortgages even though the securing 

property is a vessel, its gear, or cargo are not considered maritime contracts. Bogart v. The Steamboat John Jay, 58 U.S. 

(17 How.) 399 (1854); Detroit Trust Co. v. The Thomas Barlum, 293 U.S. 21, 32 (1934). 

804 New Bedford Dry Dock Co. v. Purdy, 258 U.S. 96 (1922); The General Smith, 17 U.S. (4 Wheat.) 438 (1819). There is 

admiralty jurisdiction even though the repairs are not be be made in navigable waters but, perhaps, in dry dock. North 

Pacific SS. Co. v. Hall Brothers Marine R. & S. Co., 249 U.S. 119 (1919). But contracts and agreements pertaining to the 

original construction of vessels are not within admiralty jurisdiction. Peoples Ferry Co. v. Joseph Beers, 61 U.S. (20 How.) 

393 (1858); North Pacific S.S. Co., 249 U.S. at 127. 

805 New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 47 U.S. (6 How.) 344 (1848). 

806 Ex parte Easton, 95 U.S. 68 (1877). 

807 Andrews v. Wall, 44 U.S. (3 How.) 568 (1845). 

808 Janney v. Columbia Ins. Co., 23 U.S. (10 Wheat.) 411, 412, 415, 418 (1825); The Tilton, 23 Fed. Cas. 1277 (No. 14054) 

(C.C.D. Mass. 1830) (Justice Story). 

809 Ex parte Easton, 95 U.S. 68, 72 (1877). See, for a clearing away of some conceptual obstructions to the principle, 

Exxon Corp. v. Central Gulf Lines, Inc., 500 U.S. 603 (1991). 
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810 E.g., DeLovio v. Boit, 7 Fed. Cas. 418, 444 (No. 3776) (C.C.D. Mass. 1815) (Justice Story); The Steamboat Orleans v. 

Phoebus, 36 U.S. (11 Pet.) 175, 183 (1837); The People’s Ferry Co. v. Joseph Beers, 61 U.S. (20 How.) 393, 401 (1858); 

New England Marine Ins. Co. v. Dunham, 78 U.S. (11 Wall.) 1, 26 (1870); Detroit Trust Co. v. The Thomas Barlum, 293 

U.S. 21, 48 (1934). 

811 Kossick v. United Fruit Co., 365 U.S. 731, 735 (1961). 

Maritime torts include injuries to persons,812 damages to property arising out of collisions or other negligent acts,813 and 

violent dispossession of property.814 The Court has expresed a willingness to “recogniz[e] products liability, including 

strict liability, as part of the general maritime law.”815 Unlike contract cases, maritime tort jurisdiction historically 

depended exclusively upon the commission of the wrongful act upon navigable waters, regardless of any connection or 

lack of connection with shipping or commerce.816 The Court has now held, however, that in addition to the requisite 

situs a significant relationship to traditional maritime activity must exist in order for the admiralty jurisdiction of the 

federal courts to be invoked.817 Both the Court and Congress have created exceptions to the situs test for maritime tort 

jurisdiction to extend land-ward the occasions for certain connected persons or events to come within admiralty, not 

without a little controversy.818 

812 The City of Panama, 101 U.S. 453 (1880). Reversing a long-standing rule, the Court allowed recovery under general 

maritime law for the wrongful death of a seaman. Moragne v. States Marine Lines, 398 U.S. 375 (1970); Miles v. Apex 

Marine Corp., 498 U.S. 19 (1991). 

813 The Raithmoor, 241 U.S. 166 (1916); Erie R.R. v. Erie Transportation Co., 204 U.S. 220 (1907) 

814 L’Invincible, 14 U.S. (1 Wheat.) 238 (1816); In re Fassett, 142 U.S. 479 (1892). 

815 East River Steamship Corp. v. Transamerica Delaval, 476 U.S. 858 (1986) (holding, however, that there is no products 

liability action in admiralty for purely economic injury to the product itself, unaccompanied by personal injury, and that 

such actions should be based on the contract law of warranty). 

From the earliest days of the Republic, the federal courts sitting in admiralty have been held to have exclusive 

jurisdiction of prize cases.819 Also, in contrast to other phases of admiralty jurisdiction, prize law as applied by the British 

courts continued to provide the basis of American law so far as practicable,820 and so far as it was not modified by 

subsequent legislation, treaties, or executive proclamations. Finally, admiralty and maritime jurisdiction includes the 

seizure and forfeiture of vessels engaged in activities in violation of the laws of nations or municipal law, such as illicit 

trade,821 infraction of revenue laws,822 and the like.823 

816 DeLovio v. Boit, 7 Fed. Cas. 418, 444 (No. 3776) (C.C.D. Mass. 1815) (Justice Story); Philadelphia, W. & B. R.R. v. 

Philadelphia & Havre De Grace Steam Towboat Co., 64 U.S. (23 How.) 209, 215 (1859); The Plymouth, 70 U.S. (3 Wall.) 

20, 33-34 (1865); Grant-Smith-Porter Ship Co. v. Rohde, 257 U.S. 469, 476 (1922). 

817 Executive Jet Aviation v. City of Cleveland, 409 U.S. 249 (1972) (plane crash in which plane landed wholly fortuitously 

in navigable waters off the airport runway not in admiralty jurisdiction). However, so long as there is maritime activity 

and a general maritime commercial nexus, admiralty jurisdiction exists. Foremost Ins. Co. v. Richardson, 457 U.S. 668 

(1982) (collision of two pleasure boats on navigable waters is within admiralty juridiction); Sisson v. Ruby, 497 U.S. 358 

(1990) (fire on pleasure boat docked at marina on navigable water). And see Grubart v. Great Lakes Dredge & Dock Co., 

513 U.S. 527 (1995), a tort claim arising out of damages allegedly caused by negligently driving piles from a barge into 

the riverbed, which weakened a freight tunnel that allowed flooding of the tunnel and the basements of numerous 

buildings along the Chicago River. The Court found that admiralty jurisdiction could be invoked. The location test was 

satisfied, because the barge, even though fastened to the river bottom, was a “vessel” for admiralty tort purposes; the 
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two-part connection test was also satisfied, inasmuch as the incident had a potential to disrupt maritime commerce and 

the conduct giving rise to the incident had a substantial relationship to traditional maritime activity. 

818 Thus, the courts have enforced seamen’s claims for maintenance and cure for injuries incurred on land. O’Donnell v. 

Great Lakes Dredge & Dock Co., 318 U.S. 36, 41-42 (1943). The Court has applied the doctrine of seaworthiness to 

permit claims by longshoremen injured on land because of some condition of the vessel or its cargo. Gutierrez v. 

Waterman S.S. Corp., 373 U.S. 206 (1963); Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946); Mahnich v. Southern S.S. Co., 

321 U.S. 96 (1944). But see Victory Carriers v. Law, 404 U.S. 202 (1971). In the Jones Act, 41 Stat. 1007, 46 U.S.C. § 688, 

Congress gave seamen, or their personal representatives, the right to seek compensation from their employers for 

personal injuries arising out of their maritime employment. Respecting who is a seaman for Jones Act purposes, see 

Southwest Marine, Inc. v. Gizoni, 502 U.S. 81 (1991); McDermott International, Inc. v. Wilander, 498 U.S. 337 (1991). The 

rights exist even if the injury occurred on land. O’Donnell v. Great Lakes Dredge & Dock Co., 318 U.S. at 43; Swanson v. 

Mara Brothers, 328 U.S. 1, 4 (1946). In the Extension of Admiralty Jurisdiction Act, 62 Stat. 496, 46 U.S.C. § 740, Congress 

provided an avenue of relief for persons injured in themselves or their property by action of a vessel on navigable water 

which is consummated on land, as by the collision of a ship with a bridge. By the 1972 amendments to the 

Longshoremen’s and Harbor Workers’ Compensation Act, 86 Stat. 1251, amending 33 U.S.C. §§ 901-950, Congress 

broadened the definition of “navigable waters” to include in certain cases adjoining piers, wharfs, etc., and modified the 

definition of “employee” to mean any worker “engaged in maritime employment” within the prescribed meanings, thus 

extending the Act shoreward and changing the test of eligibility from “situs” alone to the “situs” of the injury and the 

“status” of the injured. 

Admiralty Proceedings.—Procedure in admiralty jurisdiction differs in few respects from procedure in actions at law, 

but the differences that do exist are significant.824 Suits in admiralty traditionally took the form of a proceeding in rem 

against the vessel, and, with exceptions to be noted, such proceedings in rem are confined exclusively to federal 

admiralty courts, because the grant of exclusive jurisdiction to the federal courts by the Judiciary Act of 1789 has been 

interpreted as referring to the traditional admiralty action, the in rem action, which was unknown to the common law.825 

The savings clause in that Act under which a state court may entertain actions by suitors seeking a common-law remedy 

preserves to the state tribunals the right to hear actions at law where a common-law remedy or a new remedy 

analogous to a common-law remedy exists.826 Concurrent jurisdiction thus exists for the adjudication of in personam 

maritime causes of action against the owner of the vessel, and a plaintiff may ordinarily choose whether to bring his 

action in a state court or a federal court. 

819 Jennings v. Carson, 8 U.S. (4 Cr.) 2 (1807); Taylor v. Carryl, 61 U.S. (20 How.) 583 (1858). 

820 Thirty Hogsheads of Sugar v. Boyle, 13 U.S. (9 Cr.) 191 (1815); The Siren, 80 U.S. (13 Wall.) 389, 393 (1871). 

821 Hudson v. Guestier, 8 U.S. (4 Cr.) 293 (1808). 

822 The Vengeance, 3 U.S. (3 Dall.) 297 (1796); Church v. Hubbard, 6 U.S. (2 Cr.) 187 (1804); The Schooner Sally, 6 U.S. (2 

Cr.) 406 (1805). 

823 The Brig Ann, 13 U.S. (9 Cr.) 289 (1815); The Sarah, 21 U.S. (8 Wheat.) 391 (1823); Maul v. United States, 274 U.S. 501 

(1927). 

824 Gilmore & Black, supra at 30-33. There are no longer separate rules of procedure governing admiralty, unification of 

civil admiralty procedures being achieved in 1966. 7 A J. Moore’s Federal Practice § .01 et seq (New York: 1971). 

825 The Moses Taylor, 71 U.S. (4 Wall.) 411 (1866); The Hine v. Trevor, 71 U.S. (4 Wall.) 555 (1867). But see Taylor v. 

Carryl, 61 U.S. (20 How.) 583 (1858). In Madruga v. Superior Court, 346 U.S. 556 (1954), the jurisdiction of a state court 
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over a partition suit at the instance of the majority shipowners was upheld on the ground that the cause of action 

affected only the interest of the defendant minority shipowners and therefore was in personam. Justice Frankfurter’s 

dissent argued: “If this is not an action against the thing, in the sense which that has meaning in the law, then the 

concepts of a res and an in rem proceeding have an esoteric meaning that I do not understand.” Id. at 564. 

826 After conferring “exclusive” jurisdiction in admiralty and maritime cases on the federal courts, § 9 of the Judiciary Act 

of 1789, 1 Stat. 77, added “saving to suitors, in all cases the right of a common law remedy, where the common law is 

competent to give it; . . .” Fixing the concurrent federal-state line has frequently been a source of conflict within the 

court. Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917). 

Forfeiture to the crown for violation of the laws of the sovereign was in English law an exception to the rule that 

admiralty has exclusive jurisdiction over in rem maritime actions and was thus considered a common-law remedy. 

Although the Supreme Court sometimes has used language that would confine all proceedings in rem to admiralty 

courts,827 such actions in state courts have been sustained in cases of forfeiture arising out of violations of state law.828 

Perhaps the most significant admiralty court difference in procedure from civil courts is the absence of a jury trial in 

admiralty actions, with the admiralty judge trying issues of fact as well as of law.829 Indeed, the absence of a jury in 

admiralty proceedings appears to have been one of the principal reasons why the English government vested a broad 

admiralty jurisdiction in the colonial vice-admiralty courts, since they provided a forum where the English authorities 

could enforce the Navigation Laws without “the obstinate resistance of American juries.”830 

Territorial Extent of Admiralty and Maritime Jurisdiction.—Although he was a vigorous exponent of the expansion of 

admiralty jurisdiction, Justice Story for the Court in The Steamboat Thomas Jefferson
831 adopted a restrictive English rule 

confining admiralty jurisdiction to the high seas and upon rivers as far as the ebb and flow of the tide extended.832 The 

demands of commerce on western waters led Congress to enact a statute extending admiralty jurisdiction over the 

Great Lakes and connecting waters,833 and in The Genessee Chief v. Fitzhugh
834 Chief Justice Taney overruled The Thomas 

Jefferson and dropped the tidal ebb and flow requirement. This ruling laid the basis for subsequent judicial extension of 

jurisdiction over all waters, salt or fresh, tidal or not, which are navigable in fact.835 Some of the older cases contain 

language limiting jurisdiction to navigable waters which form some link in an interstate or international waterway or 

some link in commerce,836 but these date from the time when it was thought the commerce power furnished the 

support for congressional legislation in this field. 

827 The Moses Taylor, 71 U.S. (4 Wall.) 411, 431 (1867). 

828 C. J. Henry Co. v. Moore, 318 U.S. 133 (1943). 

829 The Vengeance, 3 U.S. (3 Dall.) 297 (1796); The Schooner Sally, 6 U.S. (2 Cr.) 406 (1805); The Schooner Betsy, 8 U.S. (4 

Cr.) 443 (1808); The Whelan, 11 U.S. (7 Cr.) 112 (1812); The Samuel, 14 U.S. (1 Wheat.) 9 (1816). If diversity of citizenship 

and the requisite jurisdictional amounts are present, a suitor may sue on the “law side” of the federal court and obtain a 

jury. Romero v. International Terminal Operating Co., 358 U.S. 354, 362-363 (1959). Jones Act claims, 41 Stat. 1007 

(1920), 46 U.S.C. § 688, may be brought on the “law side” with a jury, Panama R.R. Co. v. Johnson, 264 U.S. 375 (1924), 

and other admiralty claims joined with a Jones Act claim may be submitted to a jury. Romero, supra; Fitzgerald v. United 

States Lines Co., 374 U.S. 16 (1963). There is no constitutional barrier to congressional provision of jury trials in 

admiralty. Genessee Chief v. Fitzhugh, 53 U.S. (12 How.) 443 (1851); Fitzgerald, 374 U.S. at 20. 

830 C. J. Henry Co. v. Moore, 318 U.S. 133, 141 (1943). 

831 23 U.S. (10 Wheat.) 428 (1825). On the political background of this decision, see 1 C. Warren, supra at 633-35. 
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832 The tidal ebb and flow limitation was strained in some of its applications. Peyroux v. Howard, 32 U.S. (7 Pet.) 324 

(1833); Waring v. Clarke, 46 U.S. (5 How.) 441 (1847). 

833 5 Stat. 726 (1845). 

834 53 U.S. (12 How.) 443 (1851). 

835 Some of the early cases include The Magnolia, 61 U.S. (20 How.) 296 (1857); The Eagle, 75 U.S. (8 Wall.) 15 (1868); 

The Daniel Ball, 77 U.S. (10 Wall.) 557 (1871). The fact that the body of water is artificial presents no barrier to admiralty 

jurisdiction. Ex parte Boyer, 109 U.S. 629 (1884); The Robert W. Parsons, 191 U.S. 17 (1903). In United States v. 

Appalachian Power Co., 311 U.S. 377 (1940), it was made clear that maritime jurisdiction extends to include waterways 

which by reasonable improvement can be made navigable. “It has long been settled that the admiralty and maritime 

jurisdiction of the United States includes all navigable waters within the country.” Southern S.S. Co. v. NLRB, 316 U.S. 31, 

41 (1942). 

836 E.g., The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1870); The Montello, 87 U.S. (20 Wall.) 430, 441-442 (1874). 

Admiralty and Federalism.—Extension of admiralty and maritime jurisdiction to navigable waters within a State does 

not, however, of its own force include general or political powers of government. Thus, in the absence of legislation by 

Congress, the States through their courts may punish offenses upon their navigable waters and upon the sea within one 

marine league of the shore.837 

Determination of the boundaries of admiralty jurisdiction is a judicial function, and “no State law can enlarge it, nor can 

an act of Congress or a rule of court make it broader than the judicial power may determine to be its true limits.”838 But, 

as with other jurisdictions of the federal courts, admiralty jurisdiction can only be exercised under acts of Congress 

vesting it in federal courts.839 

The boundaries of federal and state competence, both legislative and judicial, in this area remain imprecise, and federal 

judicial determinations have notably failed to supply definiteness. During the last century, the Supreme Court generally 

permitted two overlapping systems of law to coexist in an uneasy relationship. The federal courts in admiralty applied 

the general maritime law,840 supplemented in some instances by state law which created and defined certain causes of 

action.841 Because the Judiciary Act of 1789 saved to suitors common-law remedies, persons suing in state courts or in 

federal courts in diversity of citizenship actions could look to common-law and statutory doctrines for relief in maritime-

related cases in which the actions were noticeable.842 In Southern Pacific Co. v. Jensen,843 a sharply divided Court held 

that New York could not constitutionally apply its workmen’s compensation system to employees injured or killed on 

navigable waters. For the Court, Justice McReynolds reasoned “that the general maritime law, as accepted by the 

federal courts, constituted part of our national law, applicable to matters within the admiralty and maritime 

jurisdiction.”844 Recognizing that “it would be difficult, if not impossible, to define with exactness just how far the 

general maritime law may be changed, modified or affected by state legislation,” still it was certain that “no such 

legislation is valid if it works material prejudice to the characteristic features of the general maritime law, or interferes 

with the proper harmony or uniformity of that law in its international and interstate relations.”845 The “savings to 

suitors” clause was unavailing because the workmen’s compensation statute created a remedy “of a character wholly 

unknown to the common law, incapable of enforcement by the ordinary process of any court, and is not saved to suitors 

from the grant of exclusive jurisdiction.”846 

837 United States v. Bevans, 16 U.S. (3 Wheat.) 336 (1818); Manchester v. Massachusetts, 139 U.S. 240 (1891). 

838 The Steamer St. Lawrence, 66 U.S. (1 Bl.) 522, 527 (1862). 
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839 Janney v. Columbia Ins. Co., 23 U.S. (10 Wheat.) 411, 418 (1825); The Lottawanna, 88 U.S. (21 Wall.) 558, 576 (1875). 

840 E.g., New Jersey Steam Navigation Co. v. Merchants’ Bank of Boston, 47 U.S. (6 How.) 344 (1848); The Steamboat 

New York v. Rea, 59 U.S. (18 How.) 223 (1856); The China, 74 U.S. (7 Wall.) 53 (1868); Ex parte McNiel, 80 U.S. (13 Wall.) 

236 (1872); La Bourgogne, 210 U.S. 95 (1908). 

841 The General Smith, 17 U.S. (4 Wheat.) 438 (1819); The Lottawanna, 88 U.S. (21 Wall.) 558 (1875) (enforcing state laws 

giving suppliers and repairmen liens on ships supplied and repaired). Another example concerns state created wrongful 

death actions. The Hamilton, 207 U.S. 398 (1907). 

842 E.g., Hazard’s Administrator v. New England Marine Ins. Co., 33 U.S. (8 Pet.) 557 (1834); The Belfast, 74 U.S. (7 Wall.) 

624 (1869); American Steamboat Co. v. Chase, 83 U.S. (16 Wall.) 522 (1872); Quebec Steamship Co. v. Merchant, 133 

U.S. 375 (1890); Belden v. Chase, 150 U.S. 674 (1893); Homer Ramsdell Transp. Co. v. La Compagnie Gen. 

Transatlantique, 182 U.S. 406 (1901). 

843 244 U.S. 205 (1917). The worker here had been killed, but the same result was reached in a case of nonfatal injury. 

Clyde S.S. Co. v. Walker, 244 U.S. 255 (1917). In Chelentis v. Luckenbach S.S. Co., 247 U.S. 372 (1918), the Jensen holding 

was applied to preclude recovery in a negligence action against the injured party’s employer under state law. Under The 

Osceola, 189 U.S. 158 (1903), the employee had a maritime right to wages, maintenance, and cure. 

844 Southern Pacific Co. v. Jensen, 244 U.S. 205, 215 (1917). 

845 244 U.S. at 216. 

846 244 U.S. at 218. There were four dissenters, Justices Holmes, Brandeis, Clarke, and Pitney. The Jensen dissent 

featured such Holmesian epigrams as: “Judges do and must legislate, but they can do so only interstitially: they are 

confined from molar to molecular motions,” id. at 221, and the famous statement supporting the assertion that 

supplementation of maritime law had to come from state law inasmuch as “the common law is not a brooding 

omnipresence in the sky, but the articulate voice of some sovereign or quasi-sovereign that can be identified. It always is 

the law of some state.” Id. at 222. 

Congress required three opportunities to legislate to meet the problem created by the decision, the lack of remedy for 

maritime workers to recover for injuries resulting from the negligence of their employers. First, Congress enacted a 

statute saving to claimants their rights and remedies under state workmen’s compensation laws.847 The Court 

invalidated it as an unconstitutional delegation of legislative power to the States. “The Constitution itself adopted and 

established, as part of the laws of the United States, approved rules of the general maritime law and empowered 

Congress to legislate in respect of them and other matters within the admiralty and maritime jurisdiction. Moreover, it 

took from the States all power, by legislation or judicial decision, to contravene the essential purposes of, or to work 

material injury to, characteristic features of such law or to interfere with its proper harmony and uniformity in its 

international and interstate relations.”848 Second, Congress reenacted the law but excluded masters and crew members 

of vessels from those who might claim compensation for maritime injuries.849 

The Court found this effort unconstitutional as well, since “the manifest purpose [of the statute] was to permit any state 

to alter the maritime law, and thereby introduce conflicting requirements.”850 Finally, Congress passed the 

Longshoremen’s and Harbor Workers’ Compensation Act, which provided accident compensation for injuries, including 

those resulting in death, sustained on navigable waters by employees, other than members of the crew, whenever 

“recovery . . . may not validly be provided by State law.”851 
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With certain exceptions,852 the federal-state conflict since Jensen has taken place with regard to three areas: (1) the 

interpretation of federal and state bases of relief for injuries and death as affected by the Longshoremen’s and Harbor 

Workers’ Compensation Act; (2) the interpretation of federal and state bases of relief for personal injuries by maritime 

workers as affected by the Jones Act; and (3) the application of state law to permit recovery in maritime wrongful death 

cases in which until recently there was no federal maritime right to recover.853 

847 40 Stat. 395 (1917). 

848 Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, 160 (1920). The decision was again five-to-four with the same 

dissenters. 

849 42 Stat. 634 (1922). 

850 Washington v. Dawson & Co., 264 U.S. 219, 228 (1924). Holmes and Brandeis remained of the four dissenters and 

again dissented. 

851 44 Stat. 1424 (1927), as amended, 33 U.S.C. §§ 901-950. 

852 E.g., Maryland Casualty Co. v. Cushing, 347 U.S. 409 (1954) (state direct action statute applies against insurers 

implicated in a marine accident); Wilburn Boat Co. v. Fireman’s Fund Ins. Co., 348 U.S. 310 (1955) (state statute 

determines effect of breach of warranty in marine insurance contract); Southwestern Sugar & Molasses Co. v. River 

Terminals Corp., 360 U.S. 411 (1959); Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955) (federal rather than state law 

determines effect of exculpatory provisions in towage contracts); Kossick v. United Fruit Co., 365 U.S. 731 (1961) (state 

statute of frauds inapplicable to oral contract for medical care between seaman and employer). 

853 Jensen, though much criticized, is still the touchstone of the decisional process in this area with its emphasis on the 

general maritime law. E.g., Pope & Talbot v. Hawn, 346 U.S. 406 (1953); Kermarec v. Compagnie Generale 

Transatlantique, 358 U.S. 625 (1959). In Askew v. American Waterways Operators, 411 U.S. 325, 337-344 (1973), the 

Court, in holding that the States may constitutionally exercise their police powers respecting maritime activities 

concurrently with the Federal Government, such as by providing for liability for oil spill damages, noted that Jensen and 

its progeny, while still possessing vitality, have been confined to their facts; thus, it is only with regard “to suits relating 

to the relationship of vessels, plying the high seas and our navigable waters, and to their crews” that state law is 

proscribed. Id. at 344. See also Sun Ship v. Pennsylvania, 447 U.S. 715 (1980). 

(1) The principal difficulty here was that after Jensen the Supreme Court did not maintain the line between permissible 

and impermissible state-authorized recovery at the water’s edge, but created a “maritime but local” exception, by which 

some injuries incurred in or on navigable waters could be compensated under state workmen’s compensation laws or 

state negligence laws.854 “The application of the State Workmen’s Compensation Acts has been sustained where the 

work of the employee has been deemed to have no direct relation to navigation or commerce and the operation of the 

local law ‘would work no material prejudice to the essential features of the general maritime law.”’855 Because Congress 

provided in the Longshoremen’s and Harbor Workers’ Compensation Act for recovery under the Act “if recovery . . . may 

not validly be provided by State law,”856 it was held that the “maritime but local” exception had been statutorily 

perpetuated,857 thus creating the danger for injured workers or their survivors that they might choose to seek relief by 

the wrong avenue to their prejudice. This danger was susequently removed by the Court when it recognized that there 

was a “twilight zone,” a “shadowy area,” in which recovery under either the federal law or a state law could be justified, 

and held that in such a “twilight zone” the injured party should be enabled to recover under either.858 Then, in Calbeck v. 

Travelers Ins. Co.,859 the Court virtually read out of the Act its inapplicability when compensation would be afforded by 

state law and held that Congress’ intent in enacting the statute was to extend coverage to all workers who sustain 

injuries while on navigable waters of the United States whether or not a particular injury was also within the 
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constitutional reach of a state workmen’s compensation law or other law. By the 1972 amendments to the LHWCA, 

Congress extended the law shoreward by refining the tests of “employee” and “navigable waters,” so as to reach piers, 

wharfs, and the like in certain circumstances.860 

854 Western Fuel Co. v. Garcia, 257 U.S. 233 (1921); Grant-Smith-Porter Ship Co. v. Rohde, 257 U.S. 469 (1922); State 

Industrial Comm’n v. Nordenholt Corp., 259 U.S. 263 (1922); Miller’s Indemnity Underwriters v. Braud, 270 U.S. 59 

(1926). The exception continued to be applied following enactment of the Longshoremen’s and Harbor Workers’ 

Compensation Act. See cases cited in Davis v. Department of Labor and Industries, 317 U.S. 249, 253-254 (1942). 

855 Crowell v. Benson, 285 U.S. 22, 39 n. 3 (1932). The internal quotation is from Western Fuel Co. v. Garcia, 257 U.S. 233, 

242 (1921). 

856 § 3(a), 44 Stat. 1424 (1927), 33 U.S.C. § 903(a). 

857 Crowell v. Benson, 284 U.S. 22, 39, (1932); Davis v. Department of Labor and Industries, 317 U.S. 249, 252-253 (1942). 

858 Davis v. Dept of Labor and Industries, 317 U.S. 249 (1942). The quoted phrases appear at id. at 253, 256. See also 

Hahn v. Ross Island Sand & Gravel Co., 358 U.S. 272 (1959). 

859 370 U.S. 114 (1962). In the 1972 amendments, § 2, 86 Stat. 1251, amending 33 U.S.C. § 903(a), Congress ratified 

Calbeck by striking out “if recovery . . . may not validly be provided by State law.” 

860 86 Stat. 1251, § 2, amending 33 U.S.C. § 902. The Court had narrowly turned back an effort to achieve this result 

through construction in Nacirema Operating Co. v. Johnson, 396 U.S. 212 (1969). See also Victory Carriers v. Law, 404 

U.S. 202 (1971). On the interpretation of the amendments, see Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249 

(1977); Director, Office of Workers Compensation Programs v. Perini, 459 U.S. 297 (1983). 

(2) The passage of the Jones Act861 gave seamen a statutory right of recovery for negligently inflicted injuries on which 

they could sue in state or federal courts. Because injured parties could obtain a jury trial in Jones Act suits, there was 

little attempted recourse under the savings clause862 to state law claims and thus no need to explore the line between 

applicable and inapplicable state law. But in the 1940s personal injury actions based on unseaworthiness863 were given 

new life by Court decisions for seamen;864 and the right was soon extended to longshoremen who were injured while on 

board ship or while working on the dock if the injury could be attributed either to the ship’s gear or its cargo.865 While 

these actions could have been brought in state court, federal law supplanted state law even with regard to injuries 

sustained in state territorial waters.866 The 1972 LHWCA amendments, however, eliminated unseaworthiness recoveries 

by persons covered by the Act and substituted a recovery for injuries caused by negligence under the LHWCA itself.867 

861 41 Stat. 1007 (1920), 46 U.S.C. § 688. For the prior-Jones Act law, see The Osceola, 189 U.S. 158 (1903) 

862 Supra, “Cases of Admiralty and Maritime Jurisdiction”. 

863 Unseaworthiness “is essentially a species of liability without fault, analogous to other well known instances in our 

law. Derived from and shaped to meet the hazards which performing the service imposes, the liability is neither limited 

by conceptions of negligence nor contractual in character.... [T]he owner’s duty to furnish a seaworthy ship is absolute 

and completely independent of his duty under the Jones Act to exercise reasonable care.” Mitchell v. Trawler Racer, 362 

U.S. 539, 549 (1960). 

864 Mahnich v. Southern S.S. Co., 321 U.S. 96 (1944). See also Mitchell v. Trawler Racer, 362 U.S. 539 (1960); Michalic v. 

Cleveland Tankers, 364 U.S. 325 (1960); Waldron v. Moore-McCormack Lines, 386 U.S. 724 (1967). 
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865 Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946); Pope & Talbot v. Hawn, 346 U.S. 406 (1953); Alaska S.S. Co. v. 

Patterson, 347 U.S. 396 (1954); Gutierrez v. Waterman S.S. Corp., 373 U.S. 206 (1963); But see Usner v. Luckenback 

Overseas Corp., 400 U.S. 494 (1971); Victory Carriers v. Law, 404 U.S. 202 (1971). 

866 Garrett v. Moore-McCormack Co., 317 U.S. 239 (1942); McAllister v. Magnolia Petroleum Co., 357 U.S. 221 (1958); 

Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 625 (1959). 

867 86 Stat. 1263, § 18, amending 33 U.S.C. § 905. On the negligence standards under the amendment, see Scindia Steam 

Navigation Co., v. De Los Santos, 451 U.S. 156 (1981). 

(3) In The Harrisburg,868 the Court held that maritime law did not afford an action for wrongful death, a position to which 

the Court adhered until 1970.869 The Jones Act,870 the Death on the High Seas Act,871 and the Longshoremen’s and 

Harbor Workers’ Compensation Act872 created causes of action for wrongful death, but for cases not falling within one of 

these laws the federal courts looked to state wrongful death and survival statutes.873 Thus, in The Tungus v. 

Skovgaard,874 the Court held that a state wrongful death statute encompassed claims both for negligence and 

unseaworthiness in the instance of a land-based worker killed when on board ship in navigable water; the Court divided 

five-to-four, however, in holding that the standards of the duties to furnish a seaworthy vessel and to use due care were 

created by the state law as well and not furnished by general maritime concepts.875 And in Hess v. United States,876 

embracing a suit under the Federal Tort Claims Act for recovery for a death by drowning in a navigable Oregon river of 

an employee of a contractor engaged in repairing the federally-owned Bonneville Dam, a divided Court held that liability 

was to be measured by the standard of care expressed in state law, notwithstanding that the standard was higher than 

that required by maritime law. One area existed, however, in which beneficiaries of a deceased seaman were denied 

recovery. 

868 119 U.S. 199 (1886). Subsequent cases are collected in Moragne v. States Marine Lines, 398 U.S. 375 (1970). 

869 Moragne v. States Marine Lines, 398 U.S. 375 (1970). 

870 41 Stat. 1007 (1920). 46 U.S.C. § 688. Recovery could be had if death resulted from injuries because of negligence but 

not from unseaworthiness. 

871 41 Stat. 537 (1920), 46 U.S.C. § 761 et seq. The Act applies to deaths caused by negligence occurring on the high seas 

beyond a marine league from the shore of any State. In Rodrique v. Aetna Casualty & Surety Co., 395 U.S. 352 (1969), a 

unanimous Court held that this Act did not apply in cases of deaths on the artificial islands created on the continental 

shelf for oil drilling purposes but that the Outer Continental Shelf Lands Act, 67 Stat. 462 (1953), 43 U.S.C.§ 1331 et seq., 

incorporated the laws of the adjacent State, so that Louisiana law governed. See also Chevron Oil Co. v. Huson, 404 U.S. 

97 (1971); Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473 (1981). However, in Offshore Logistics, Inc. v. Tallentire, 477 

U.S. 207 (1986), the Court held that the Act is the exclusive wrongful death remedy in the case of OCS platform workers 

killed in a helicopter crash 35 miles off shore en route to shore from a platform. 

872 44 Stat. 1424 (1927), as amended, 33 U.S.C. §§ 901-950. 

873 Western Fuel Co. v. Garcia, 257 U.S. 233 (1921); Just v. Chambers, 312 U.S. 383 (1941); Levinson v. Deupree, 345 U.S. 

648 (1953). 

874 358 U.S. 588 (1959). 

875 Justice Brennan, joined by Chief Justice Warren and Justices Black and Douglas, argued that the extent of the duties 

owed the decedent while on board ship should be governed by federal maritime law, though the cause of action 
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originated in a state statute, just as would have been the result had decedent survived his injuries. See also United N.Y. 

& N.J. Sandy Hooks Pilot Ass’n v. Halecki, 358 U.S. 613 (1959). 

876 361 U.S. 314 (1960). The four Tungus dissenters joined two of the Tungus majority solely “under compulsion” of the 

Tungus ruling; the other three majority Justices dissented on the ground that application of the state statute 

unacceptably disrupted the uniformity of maritime law. 

The Jones Act provided a remedy for wrongful death resulting from negligence, but not for one caused by 

unseaworthiness alone; in Gillespie v. United States Steel Corp.,877 the Court held that the survivors of a seaman 

drowned while working on a ship docked in an Ohio port could not recover under the state wrongful death statute even 

though the act recognized unseaworthiness as a basis for recovery, the Jones Act having superseded state laws. 

Thus did matters stand until 1970, when the Court, in a unanimous opinion in Moragne v. States Marine Lines,878 

overruled its earlier cases and held that a right of recovery for wrongful death is sanctioned by general maritime law and 

that no statute is needed to bring the right into being. The Court was careful to note that the cause of action created in 

Moragne would not, like the state wrongful death statutes in Gillespie, be held precluded by the Jones Act, so that the 

survivor of a seaman killed in navigable waters within a State would have a cause of action for negligence under the 

Jones Act or for unseaworthiness under the general maritime law.879 

877 379 U.S. 148 (1964). The decision was based on dictum in Lindgren v. United States, 281 U.S. 38 (1930), to the effect 

that the Jones Act remedy was exclusive. 

878 398 U.S. 375 (1970). 

879 398 U.S. at 396 n.12. For development of the law under Moragne, see Sea-Land Services v. Gaudet, 414 U.S. 573 

(1974); Miles v. Apex Marine Corp., 498 U.S. 19 (1990); and Norfolk Shipbuilding and Drydock Co. v. Garris, 532 U.S. 811 

(2001) (maritime cause of action for death caused by violation of the duty of seaworthiness is equally applicable to 

death resulting from negligence). But, in Yamaha Motor Corp. v. Calhoun, 516 U.S. 199 (1996), a case involving a death 

in territorial waters from a jet ski accident, the Court held that Moragne does not provide the exclusive remedy in cases 

involving the death in territorial waters of a “nonseafarer”—a person who is neither a seaman covered by the Jones Act 

nor a longshore worker covered by the LHWCA. 

Last modified: January 13, 2006 

http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00670.htm 

US Attorneys > USAM > Title 9 > Criminal Resource Manual 670 

prev | next | Criminal Resource Manual  

670  Maritime Jurisdiction 

Section 7 of Title 18 provides that the "special territorial and maritime jurisdiction of the United States" includes: 

(1) The high seas, any other waters within the admiralty and maritime jurisdiction of the United States and out of 

the jurisdiction of any particular State, and any vessel belonging in whole or in part to the United States or any 

citizen thereof, or to any corporation created by or under the laws of the United States or of any State, Territory, 

District, or possession thereof, when such vessel is within the admiralty and maritime jurisdiction of the United 
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States and out of the jurisdiction of any particular State. 

Until recently the term "high seas" was always understood as intending the open and unenclosed waters of the sea 

beginning at low-water mark. In re Ross, 140 U.S. 453, 471 (1891); Murray v. Hildreth, 61 F.2d 483 (5th Cir. 1932); 

see also United States v. Rodgers, 150 U.S. 249 (1893) (Great Lakes). Although it has become common of late to use 

the term to describe waters beyond a marginal belt or "territorial sea" over which a nation claims special rights, 

see, e.g., United States v. Louisiana, (Louisiana Boundary Case), 394 U.S. 11, 22-23 (1969); United States v. Postal, 

589 F.2d 862, 868 (5th Cir.), cert. denied, 444 U.S. 832 (1979), the classic definition, contemporaneous with this 

statute's development, is the correct one. The territorial sea was extended from 3 to 12 nautical miles by 

Presidential Proclamation 5928 of December 27, 1988. 

The words of limitation "and out of the jurisdiction of any particular State," that appear in section 7(1) do not 

qualify the "high seas" jurisdiction, but only the "other waters within the admiralty and maritime jurisdiction of the 

United States." See Hoopengarner v. United States, 270 F.2d 465, 470 (6th Cir. 1959); Murray v. Hildreth, 61 F.2d 

483; see also United States v. Rodgers, 150 U.S. at 265-66. Accordingly, the fact that a state fixes its boundary 

beyond the low-water mark and claims jurisdiction over the marginal sea, while relevant to venue, is immaterial to 

Federal jurisdiction. See Murray v. Hildreth, 61 F.2d 483. Although states' rights to exercise authority over the 

marginal sea developed more slowly than the law governing the jurisdiction of the Federal government over the 

marginal sea, see United States v. California, 332 U.S. 19, 32-35 (1946), it cannot be doubted that a state may 

exercise jurisdiction over the marginal portion of the ocean, provided there is no conflict with Federal law or the 

rights of foreign nations. See Skiriotes v. Florida, 313 U.S. 69 (1941). Indeed, a state may, subject to the same 

limitations, enforce its laws upon its citizens and registered vessels on the high seas beyond its territorial waters. Id. 

at 77. It is usually the policy of the Department to defer to a state when it is prepared to undertake prosecution of 

conduct violative of both state and Federal law. 

Despite the apparent universal application of the term "high seas," it was early held that, as a general rule, Federal 

criminal jurisdiction does not attach to offenses committed by and against foreigners on foreign vessels. See United 

States v. Holmes, 18 U.S. (5 Wheat.) 412 (1890); United States v. Palmer, 16 U.S. (3 Wheat.) 281, 288 (1818). See, 

however, 18 U.S.C. § 7(8). The Convention on the High Seas to which the United States is a party, purports to give 

the flag state exclusive jurisdiction over its vessels on the high seas. However, the Convention has been held not to 

be self-executing with the result that it does not confer on defendants the right to complain of arrests, searches 

and seizures made without consent of the flag state or any subsequent trial. United States v. Postal, 589 F.2d 862, 

873 (5th Cir.), cert. denied, 444 U.S. 832 (1979). 

The limitation on Federal jurisdiction when the offense takes place on a river or harbor within the admiralty or 

maritime jurisdiction of the United States but not "out of the jurisdiction of a particular State," applies to offenses 

by naval personnel on naval vessels. See United States v. Bevans, 16 U.S. (3 Wheat.) 336 (1818). 

"State" in the context of 18 U.S.C. § 7(1) means "State of the United States." Thus, there is Federal jurisdiction 

under this provision for offenses committed on American vessels in the territorial waters, harbors and inland 

waterways of foreign nations. See United States v. Flores, 289 U.S. 137 (1933). The port nation may also have 

jurisdiction if the offense disturbs its peace. Id. at 157-59. 

Vessels have the nationality of the country where they are registered and whose flag they have a right to fly. See 

United States v. Arra, 630 F.2d 836 (1st Cir. 1980). See United States v. Ross, 439 F.2d 1355 (9th Cir.1971), cert. 
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denied, 404 U.S. 1015 (1972), for methods of proving nationality. Note that under 18 U.S.C. § 7(1) Federal 

jurisdiction attaches if the vessel is even partially owned by a citizen of the United States. See United States v. 

Keller, 451 F. Supp. 631, 636-37 (D.P.R. 1978), aff'd on other grounds, sub nom United States v. Arra, 630 F.2d 836 

(1st Cir.1980). 

Venue for maritime offenses committed "out of the jurisdiction of a particular State" is governed by 18 U.S.C. 

§ 3238. See United States v. Ross, 439 F.2d at 1358-59. Where the offense occurred within the boundaries of a 

state, venue lies there. See United States v. Peterson, 64 F. 145 (E.D.Wis. 1894). 

Federal prosecution may not be undertaken following a state prosecution for the same conduct without 

authorization of the Assistant Attorney General of the Criminal Division as provided by USAM 9-2.031 (Petite 

Policy). Prosecution should not be undertaken following a foreign prosecution unless substantial Federal interests 

were left unvindicated. 

[cited in USAM 9-20.100]  

 

http://www.usmarshals.gov/process/admiralty.htm 

Service of Process  

Admiralty 

Jurisdiction: Admiralty and maritime jurisdiction is part of the judicial power conferred upon the courts of the United 

States by the Constitution which provides "[t]he judicial power shall extend . . . to all cases of admiralty and maritime 

jurisdiction" (Article III, Section 2). Subject to specific statutes, the authority of a district court is generally limited to the 

geographical limits of the district, including the territorial waters bordering the district (a distance of approximately 3 

miles offshore Band approximately 9 miles on the Gulf coast of Florida and Texas). However, bodies of water that are 

wholly located within a single state and are not navigable nor used in interstate or foreign commerce would not be 

included in the admiralty jurisdiction. In short, admiralty in rem jurisdiction of the federal court and the USMS authority 

to arrest vessels is limited to vessels and/or cargo physically within the territorial jurisdictional authority of the district.  

 U.S. Marshal's Authority The USMS becomes involved in admiralty matters by carrying out orders of the federal courts 

(28 USC 566) as well as mandates found in the Supplemental Rules for Certain Admiralty and Maritime Claims.  

Types of Maritime Actions:  There are three types of maritime actions: in rem, quasi in rem and in personam.  

Proceedings In Rem: In rem actions are brought to enforce any maritime lien, which is a right against a particular vessel, 

her engines, boilers, appurtenances, furnishings, fittings, etc., her bunkers, or cargo involved directly in the incident. The 

action could have stemmed from a ship mortgage, repairs, the supplying of necessaries, crew wages, collision liability, 

loss of or damage to cargo, bodily injury, salvage, wrongful death, or in accordance with authority granted under an 

applicable statute including some types of forfeiture actions. Execution of a Warrant of Arrest of the vessel or cargo in 

admiralty cases is necessary to acquire jurisdiction in an in rem action. An in rem suit in an admiralty action must be 

started in the district where the vessel or cargo or tangible property is located [Supplemental Rule C(2)(c) and E(3)(a)]. 

However, if the vessel or cargo or tangible property cannot be found or located therein, then the complaint may be filed 

in any district of the United States and the allegation made that it is expected within the district within the pendency of 
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the action. The court will not acquire admiralty jurisdiction until the vessel or cargo or tangible property is actually 

arrested within that district or dependent on the facts, the parties otherwise agree to jurisdiction. 

Quasi In Rem: The Writ of Maritime Attachment (sometimes referred to as the Writ of Foreign Attachment) and/or 

Garnishment is used to acquire personal jurisdiction, to the extent of the value of the property seized, over a defendant 

not found in the district (not being physically present therein for purposes of service as opposed to doing business in the 

district) and also acts as security for any judgment that might be obtained in the action. This section should be followed 

for the protection, maintenance, and upkeep of that property. When process in rem or of maritime attachment or 

garnishment has been issued, the vessel may be seized only in the district issuing the process [Supplemental Rule 

E(3)(a)]. Unless otherwise authorized by statute, a U.S. Marshal may not arrest, attach, or garnish property outside the 

territorial jurisdiction of his or her district [Supplemental Rule E(3)(a)]. 

In Personam: In personam actions are proceedings against a person or persons (e.g., the owner or owners of a vessel). 

An action in personam is used to secure a judgment against the person rather than against the vessel or other property 

involved in the incident. Often an action will be brought both in personam and in rem. 

GENERAL Procedures: Upon authorization of the court or the clerk, the clerk will issue a warrant for the arrest of the 

vessel or other property that is the subject of the action or will issue a Writ of Maritime Attachment or Garnishment and 

deliver it to the U.S. Marshal for service. There are basic procedures that should be reviewed and followed in order to 

achieve the arrest, attachment, or garnishment.  

Although the Supplemental Rules for Certain Admiralty and Maritime Claims authorize persons or organizations other 

than the U.S. Marshal to be named by the court to execute the warrant of arrest, or writ of attachment or garnishment, 

seizure of a vessel and tangible property on a vessel remain exclusively the task of the U.S. Marshals Service.  

Seizure of other tangible or intangible property can now properly be undertaken by other persons or organizations if 

named by the court in the warrant of arrest, writ of attachment, or garnishment. In addition, many districts have local 

rules pertaining to admiralty procedures and these must be followed where applicable. You are advised to contact the 

appropriate local U.S. Marshals office for guidance. 

Note:  The information related to the service of court process that is contained on this web site is general information 

and not intended to be an exhaustive or definitive explanation or depiction of Federal rules of procedures for the service 

of process.  Readers are directed to the Federal Rules of Criminal and Civil Procedure; personal legal counsel; the United 

States Code, Titles 18 and 28; their local U.S. Attorney's Office and District Court for specific, authoritative guidance.   

Process  

  

Civil Process 

• Admiralty 

• Foreign Process  

• Hague Convention on the Service Abroad 

• Injunctions / Temporary Restraining Orders 

• Juror Summons   

• Methods of Service on Individuals by State  

• Sales  

• Subpoena  
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• Subpoena Duces Tecum  

• Summons and Complaint Methods of Service by State 

• Waiver of Service: Pauper and Seaman Cases  

• Warrant of Arrest in Rem  

• Writ of Attachment  

• Writ of Assistance   

• Writ of Body Attachment 

• Writ of Execution   

• Writ of Garnishment  

• Writ of Sequestration 

• Writ of Replevin  

Contacts: General Inquiries | Information or Inquiries on Fugitives | Freedom of Information inquiries 

For Information: Accessibility | Freedom of Information | Privacy Policy | No Fear Act | usa.gov | eRulemaking | usdoj.gov | Linking Policy for this 

web site and legal disclaimers 

usmarshals.gov is an official site of the U.S. Federal Government, U.S. Department of Justice 

 
http://www.uscg.mil/hq/cg5/cg531/ 
 

 

Office of Law Enforcement (CG-531) 

Formerly the Office of Law Enforcement (CG-3RPL) 

Mission: 

The United States Coast Guard is the nation's leading maritime law enforcement agency and has broad, multi-faceted 

jurisdictional authority. The specific statutory authority for the Coast Guard Law Enforcement mission is given in 14 USC 

2, "The Coast Guard shall enforce or assist in the enforcement of all applicable laws on, under and over the high seas and 

waters subject to the jurisdiction of the United States." In addition, 14 USC 89 provides the authority for U.S. Coast 

Guard active duty commissioned, warrant and petty officers to enforce applicable U.S. law. It authorizes Coast Guard 

personnel to enforce federal law on waters subject to U.S. jurisdiction and in international waters, as well as on all 

vessels subject to U.S. jurisdiction (including U.S., foreign and stateless vessels).  

The following pictures depict three areas of Coast Guard Law Enforcement.  Click on a picture to be taken to that area's 

home page.  

Drug Interdiction Living Marine Resource Alien Migrant Interdiction 
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Drug Smugglers interdicted 

by the Coast Guard 

Coast Guard Personnel inspect 

commercial fishing gear. 

A Coast Guard cutter interdicts 

a group of 380 migrants. 

Links:  

Office of Law Enforcement Links 

Cuban Travel Regulation 

Law Enforcement Academy 

Boating Safety 

  

Contact the Office of Law Enforcement (CG-531): 

Office of Law Enforcement (CG-531) 

 

 U.S. Coast Guard Headquarters 

 

2100 Second Street, SW 

 

Washington, DC 20593 

 

 202-372-2183 

Download Plug-Ins  

Last Modified 8/4/2011 

• Home 

• Contact Us 

• Privacy Policy 

• Accessibility 

• FOIA 

• USA.gov 

• No FEAR 

• Homeport 
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• Whistleblower Protection 

• U.S. Department of Homeland Security 

 
THE SECRET OF THE SPECIAL MARITIME JURISDICTION OF THE ... 
mhkeehn.tripod.com/MaritimeLaw.pdf  
File Format: PDF/Adobe Acrobat - Quick View 
THE SECRET OF THE SPECIAL MARITIME. JURISDICTION. OF THE UNITED STATES. EXPOSED. REVEALING THE 
MOST REPUGNANT FRAUD .. 

THE SECRET OF THE SPECIAL MARITIME JURISDICTION OF THE UNITED 
STATES EXPOSED 2001-MaritimeLaw-mhkeehn.tripodCOM 
http://mhkeehn.tripod.com/MaritimeLaw.pdf  
 

Table of claims to maritime jurisdiction (as at 15 ... - United Nations 

www.un.org/depts/los/.../PDFFILES/table_summary_of_claims.pdf 

File Format: PDF/Adobe Acrobat - Quick View 

Table of claims to maritime jurisdiction (as at 15 July 2011). Introductory .... EXPL: Exploitation. MARITIME ZONES. Territorial S e a. 

Contiguo us Z o ne. Exclusiv ... 

Maritime Jurisdiction Table of claims as at 15 July 2011-table_summary_of_claims-unORG 

http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/table_summary_of_claims.pdf 

 

http://www.admiraltylawguide.com/codes.html 

 

Home Codes/Rules 

  Recent Legislation  

  United States Constitution  

  United States Code  

  State Statutes  

  Federal Regulations  

  Court Rules  

  Arbitration Rules  

 Recent Legislation   

Public Law 107-295  

Maritime Transportation Security Act of 2002  

See also the Summary of the Act prepared by Congress.   

Public Law 106-229  

Electronic Signatures in Global and National Commerce Act  

The Act providing for the validity of electronic signatures and records came into effect on October 1, 2000.  

Public Law 105-277, Title II, Division C   

American Fisheries Act of 1998  
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See also the Maritime Administration's Program page and the National Marine Fisheries Service page 

concerning the Act.  

Public Law 105-258  

Ocean Shipping Reform Act (OSRA) of 1998  

   

   

 United States Constitution  Top 

United States Constitution  

The Constitution's grant of Admiralty and Maritime jurisdiction is at Article III, Section 2. The Congressional 

Research Office's case annotations to the Constitution's grant of Admiralty and Maritime jurisdiction under 

Article III are available at Findlaw. See also the copy of the Constitution at the Cornell Legal Information 

Institute.  

   

   

 United States Code  Top 

     Each law or statute (commonly called an "Act", e.g., the "Ocean Shipping Reform Act of 1998") that is 

signed by the President is assigned a public law number and is printed as a "slip law." At the end of each 

session of Congress, the public laws are compiled into bound volumes called the Statutes at Large. Public laws 

are then incorporated into the United States Code, which is a codification of the statutory laws of the United 

States.  

United States Code (U.S.C.)  

This is a searchable copy of the United States Code that is online at the Cornell Legal Information Institute.  

See also the copies of the U.S.C. available at the Findlaw and United States Congress sites. The entire U.S.C. is 

downloadable in text format at the Congressional site. The Government Printing Office (GPO) Access site 

maintains a copy of the U.S.C., which is perhaps the best site for browsing the Code's contents. Public Laws 

from 1995 to present are also available at the GPO Access site. The following links to specific U.S.C. sections 

concerning admiralty and maritime law are directed to the GPO database:  

 
Title 9 U.S.C. -- ARBITRATION  

CHAPTER 1--GENERAL PROVISIONS (9 U.S.C. 1-16)  

CHAPTER 2--CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN ARBITRAL AWARDS (9 

U.S.C. 201-208)  

CHAPTER 3--INTER-AMERICAN CONVENTION ON INTERNATIONAL COMMERCIAL ARBITRATION (9 U.S.C. 301-

307)  

 
Title 10 U.S.C. -- ARMED FORCES  

Includes: the provision on Arming of American Vessels during War, 10 U.S.C. 351; Chapter 22 on Maps, Charts 

& Geodetic Products, 10 U.S.C. 451-456, including section 456, which bars claims against the US government 

based on the content of a navigational aid prepared by the National Imagery and Mapping Agency (ex-DMA); 

Chapter 637 on Salvage Facilities, 10 U.S.C. 7361-364; Chapter 653 on Admiralty and Salvage Claims, 10 U.S.C. 

7621-623; and Chapter 655 on Prize Proceedings, 10 U.S.C. 7651-681.  

 
Title 14 U.S.C. -- COAST GUARD  

PART I--REGULAR COAST GUARD  

CHAPTER 1--ESTABLISHMENT AND DUTIES  

CHAPTER 3--COMPOSITION AND ORGANIZATION  

CHAPTER 5--FUNCTIONS AND POWERS  

Includes the provision on Law Enforcement, 14 U.S.C. 89.  
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CHAPTER 7--COOPERATION WITH OTHER AGENCIES  

CHAPTER 9--COAST GUARD ACADEMY  

CHAPTER 11--PERSONNEL  

CHAPTER 13--PAY, ALLOWANCES, AWARDS, AND OTHER RIGHTS AND BENEFITS  

CHAPTER 15--REPEALED  

CHAPTER 17--ADMINISTRATION  

CHAPTER 18--COAST GUARD HOUSING AUTHORITIES  

CHAPTER 19--ENVIRONMENTAL COMPLIANCE AND RESTORATION PROGRAM  

PART II--COAST GUARD RESERVE AND AUXILIARY  

 
Title 15 U.S.C. -- COMMERCE AND TRADE  

Includes: Electronic Signatures in Global and National Commerce Act, 15 U.S.C. 7001-31.  

 
Title 28 U.S.C.-- JUDICIARY AND JUDICIAL PROCEDURE  

Includes: Interlocutory appeals in admiralty cases, 28 U.S.C. 1292(a)(3); United States District Court 

jurisdiction, 28 U.S.C. 1330-68, including admiralty and maritime jurisdiction under 28 U.S.C. 1333; the 

Foreign Sovereign Immunities Act (1976), 28 U.S.C. 1602-1611, which includes section 1605(b-d) re: 

enforcement of maritime liens and mortgages; Service of Process in Foreign and International Litigation, 28 

U.S.C. 1696; Letters Rogatory/Assistance to Foreign Tribunals/Subpoenas in Foreign Countries, 28 U.S.C. 

1781-83; Actions against the United States, 28 U.S.C. 2401-16; the Federal Tort Claims Act, 28 U.S.C. 2671-80.  

 
Title 33 U.S.C. -- NAVIGATION AND NAVIGABLE WATERS  

CHAPTER 1--NAVIGABLE WATERS GENERALLY  

CHAPTER 2--INTERNATIONAL RULES FOR NAVIGATION AT SEA  

CHAPTER 3--NAVIGATION RULES FOR HARBORS, RIVERS, AND INLAND WATERS GENERALLY  

CHAPTER 4--NAVIGATION RULES FOR GREAT LAKES AND THEIR CONNECTING AND TRIBUTARY WATERS  

CHAPTER 5--NAVIGATION RULES FOR RED RIVER OF THE NORTH AND RIVERS EMPTYING INTO GULF OF 

MEXICO AND TRIBUTARIES  

CHAPTER 5A--EXEMPTION OF NAVY OR COAST GUARD VESSELS FROM CERTAIN NAVIGATION RULES  

CHAPTER 6--GENERAL DUTIES OF SHIP OFFICERS AND OWNERS AFTER COLLISION OR OTHER ACCIDENT  

CHAPTER 7--REGULATIONS FOR THE SUPPRESSION OF PIRACY  

CHAPTER 8--SUMMARY TRIALS FOR CERTAIN OFFENSES AGAINST NAVIGATION LAWS  

CHAPTER 9--PROTECTION OF NAVIGABLE WATERS AND OF HARBOR AND RIVER IMPROVEMENTS GENERALLY  

Includes the Rivers and Harbors Appropriation Act, 33 U.S.C. §§ 401 et seq., and the Wreck Act, 33 U.S.C. 409, 

411, 414-15.  

CHAPTER 10--ANCHORAGE GROUNDS AND HARBOR REGULATIONS GENERALLY  

CHAPTER 11--BRIDGES OVER NAVIGABLE WATERS  

CHAPTER 12--RIVER AND HARBOR IMPROVEMENTS GENERALLY  

CHAPTER 13--MISSISSIPPI RIVER COMMISSION  

CHAPTER 14--CALIFORNIA DEBRIS COMMISSION  

CHAPTER 15--FLOOD CONTROL  

CHAPTER 16--LIGHTHOUSES  

CHAPTER 17--NATIONAL OCEAN SURVEY  

CHAPTER 18--LONGSHORE AND HARBOR WORKERS' COMPENSATION  

The Longshore and Habor Workers' Compensation Act, 33 U.S.C. 901-950.  

CHAPTER 19--SAINT LAWRENCE SEAWAY  

CHAPTER 20--POLLUTION OF THE SEA BY OIL  

CHAPTER 21--INTERNATIONAL REGULATIONS FOR PREVENTING COLLISIONS AT SEA  
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CHAPTER 22--SEA GRANT COLLEGES AND MARINE SCIENCE DEVELOPMENT  

CHAPTER 23--POLLUTION CONTROL OF NAVIGABLE WATERS  

CHAPTER 24--VESSEL BRIDGE-TO-BRIDGE COMMUNICATION  

CHAPTER 25--PORTS AND WATERWAYS SAFETY PROGRAM  

The Ports and Waterways Safety Act, 33 U.S.C. 1221-1236.  

CHAPTER 26--WATER POLLUTION PREVENTION AND CONTROL  

The Federal Water Pollution Control Act, 33 U.S.C. 1251, et. seq.  

CHAPTER 27--OCEAN DUMPING  

CHAPTER 28--POLLUTION CASUALTIES ON THE HIGH SEAS: UNITED STATES INTERVENTION  

The Intervention on the High Seas Act, 33 U.S.C. 1471-1487.  

CHAPTER 29--DEEPWATER PORTS  

CHAPTER 30--INTERNATIONAL REGULATIONS FOR PREVENTING COLLISIONS AT SEA  

See also the U.S. Coast Guard's site on the Inland and International Navigation Rules (COLREGS).  

CHAPTER 31--OCEAN POLLUTION RESEARCH AND DEVELOPMENT AND MONITORING   

PLANNING  

CHAPTER 32--INLAND WATERWAYS TRUST FUND  

CHAPTER 33--PREVENTION OF POLLUTION FROM SHIPS  

The United States codification of MARPOL 73/78.  

CHAPTER 34--INLAND NAVIGATIONAL RULES  

CHAPTER 35--ARTIFICIAL REEFS  

CHAPTER 36--WATER RESOURCES DEVELOPMENT  

CHAPTER 37--ORGANOTIN ANTIFOULING PAINT CONTROL  

CHAPTER 38--DUMPING OF MEDICAL WASTE BY PUBLIC VESSELS  

CHAPTER 39--SHORE PROTECTION FROM MUNICIPAL OR COMMERCIAL WASTE  

CHAPTER 40--OIL POLLUTION  

The Oil Pollution Act of 1990 (OPA 90), 33 U.S.C. 2710-2761.  

CHAPTER 41--NATIONAL COASTAL MONITORING  

 
Title 42 U.S.C. -- THE PUBLIC HEALTH AND WELFARE  

Includes the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. 

9601-675. See also the EPA's CERCLA summary and the EPA's CERCLA enforcement documents.   

 
Title 43 U.S.C. -- PUBLIC LANDS  

Includes: Submerged Lands, including the Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C. 1301-56; the 

Abandoned Shipwreck Act, 43 U.S.C. 2101-06. See also the National Park Service Guidelines on the 

Abandoned Shipwreck Act.  

 
Title 46 U.S.C. -- SHIPPING  

SUBTITLE I--GENERAL  

SUBTITLE II--VESSELS AND SEAMEN  

PART A--GENERAL PROVISIONS  

PART B--INSPECTION AND REGULATION OF VESSELS  

Includes the Federal Boat Safety Act of 1971, 46 U.S.C. 4301-11.  

PART C--LOAD LINES OF VESSELS  

PART D--MARINE CASUALTIES  

PART E--MERCHANT SEAMEN LICENSES, CERTIFICATES, AND DOCUMENTS  

PART F--MANNING OF VESSELS  

Includes Pilotage statutes.  
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PART G--MERCHANT SEAMEN PROTECTION AND RELIEF  

PART H--IDENTIFICATION OF VESSELS  

PART I--STATE BOATING SAFETY PROGRAMS  

PART J--MEASUREMENT OF VESSELS  

SUBTITLE III--MARITIME LIABILITY  

CHAPTER 301--GENERAL  

CHAPTER 313--COMMERCIAL INSTRUMENTS AND MARITIME LIENS  

Includes the Ship Mortgage Act of 1920.  

CHAPTER 315--RESERVED  

 
Title 46 U.S.C. Appendix -- SHIPPING   

CHAPTER 1--ADMINISTRATION OF SHIPPING LAWS  

CHAPTER 2--DOCUMENTATION, RECORDING, AND MEASUREMENT  

CHAPTER 3--CLEARANCE AND ENTRY  

CHAPTER 4--TONNAGE DUTIES  

CHAPTER 5--DISCRIMINATING DUTIES AND RECIPROCAL PRIVILEGES  

CHAPTER 6--REGULATION AS TO VESSELS CARRYING STEERAGE PASSENGERS  

CHAPTER 8--LIMITATION OF VESSEL OWNER'S LIABILITY  

Includes the Harter Act, 46 App. U.S.C. 190-195, the Fire Statute, 46 App. U.S.C. 182 and the Limitation of 

Liability Act, 46 App. U.S.C. 181-189.  

CHAPTER 12--REGULATION OF VESSELS IN DOMESTIC COMMERCE  

CHAPTER 13--PASSPORTS AND PAPERS OF VESSELS ENGAGED IN FOREIGN COMMERCE  

CHAPTER 14--INSPECTION OF STEAM VESSELS  

CHAPTER 15--TRANSPORTATION OF PASSENGERS AND MERCHANDISE BY STEAM VESSELS  

CHAPTER 18--MERCHANT SEAMEN  

The personal injury provision of the Jones Act, 46 App. U.S.C. 688., which is applicable to a "Jones Act 

Seaman."  

CHAPTER 19--WRECKS AND SALVAGE  

CHAPTER 19A--ADMIRALTY AND MARITIME JURISDICTION  

The Extension of Admiralty Jurisdiction Act, 46 App. U.S.C. 740.  

CHAPTER 20--SUITS IN ADMIRALTY BY OR AGAINST VESSELS OR CARGOES OF UNITED STATES  

The Suits in Admiralty Act, 46 App. U.S.C.  741-752.  

CHAPTER 21--DEATH ON HIGH SEAS BY WRONGFUL ACT  

The Death on the High Seas Act ("DOHSA"),  46 App. U.S.C. 761-767, which includes section 763a setting the 

three year statute of limitations (or time bar) for maritime personal injury or death claims.  

CHAPTER 22--SUITS IN ADMIRALTY AGAINST UNITED STATES FOR DAMAGES CAUSED BY PUBLIC VESSELS OR 

FOR TOWAGE OR SALVAGE SERVICES  

The Public Vessels Act, 46 App. U.S.C. 781-790.  

CHAPTER 23--SHIPPING ACT  

CHAPTER 24--MERCHANT MARINE ACT, 1920  

Includes the cabotage provisions of the Jones Act, 46 App. U.S.C. 883.  

CHAPTER 24A--MERCHANT MARINE ACT, 1928  

CHAPTER 27--MERCHANT MARINE ACT, 1936  

CHAPTER 28--CARRIAGE OF GOODS BY SEA  

The Carriage of Goods by Sea Act ("COGSA"), 46 App. U.S.C 1300-1315, with the notice of loss and time bar 

(statute of limitations) provision at section 1303(6).  

CHAPTER 34--SAFE CONTAINERS FOR INTERNATIONAL CARGO  

CHAPTER 35--MARITIME ADMINISTRATION  

CHAPTER 36--INTERNATIONAL OCEAN COMMERCE TRANSPORTATION  
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The Shipping Act of 1984  as amended by the Ocean Shipping Reform Act of 1998, 46 App. U.S.C. 1701-1719.  

CHAPTER 37--INTERNATIONAL MARITIME AND PORT SECURITY  

CHAPTER 38--MARITIME DRUG LAW ENFORCEMENT  

CHAPTER 39--MERCHANT MARINE DECORATIONS AND MEDALS  

 
Title 49 U.S.C. -- TRANSPORTATION  

Includes the Carmack Amendment, 49 U.S.C. 11706 and the Pomerene (Bills of Lading) Act, 49 U.S.C. 80101-

116.  

 
Congressional Record  

The official record of the proceedings and debates of the United States Congress. See also the Congressional 

Record Index, which is an index of the daily issues of the Congressional Record and the History of Bills.   

THOMAS (Library of Congress)  

An exceptional service provided by the Library of Congress that contains the latest information on federal 

legislation, bills, committee reports, etc. The site maintains an updated list of the latest enacted Public Laws, 

which is indexed by Congressional session.   

GPO Access  

The Government Printing Office has a large online database of US Government legislative, statutory and 

regulatory documents (U.S.C., C.F.R., bills, committee reports, etc.). Public Laws are available from 1995 to 

present.  

   

   

 State Statutes  Top 

State Statutes re: Alternate Dispute Resolution  

ACornell Legal Information Institute  

State Statutes re: Navigation  

Cornell Legal Information Institute   

State Statutes re: Insurance  

Cornell Legal Information Institute  

State Uniform Commercial Codes (U.C.C.)  

Cornell Legal Information Institute   

Findlaw: State Law Resources  

This is a link to Findlaw's state law materials.  See also Cornell's state law page.  

   

   

 Federal Regulations Top 

     The Code of Federal Regulations (C.F.R.) is a codification of the rules published daily in the Federal Register 

by the Executive departments and agencies of the United States Federal Government. It is divided into 50 titles 

and each title is divided into chapters which usually bear the name of the issuing agency. The C.F.R. is revised 

on a rolling basis annually.  

Code of Federal Regulations (C.F.R.)  

A searchable copy of the Code of Federal Regulations made available by the Government Printing Office 

(GPO).  See also Cornell. The following links to specific Federal Regulations concerning admiralty and maritime 

law are primarily directed to the GPO database:  

19 C.F.R.  

Customs Duties  

Regulations pertaining to customs, including 19 C.F.R. Chapter 1, Part 4 concerning the boarding of vessels in 

foreign and domestic trade.  
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29 C.F.R. (various sections)  

Occupational Safety and Health Administration (OSHA) standards, including those for shipyards, marine 

terminals and longshoring.   

33 C.F.R.  

Navigation and Navigable Waters  

33 C.F.R. Chapter I, Parts 1-124 and Parts 125-199  

Coast Guard, Department of Transportation. Includes generally the regulations pertaining to vessel operations, 

including: Rules of  Practice, Procedure and Evidence for Administrative Hearings (Part 20); Aids to Navigation 

(Parts 62-70); COLREGS (Parts 80-88); Inland Navigation Rules (Parts 89-90); Financial Responsibility for Water 

Pollution (Vessels)(Part 139); Pollution Prevention Regulations for Vessels (Part 155); Ports and Waterways 

Safety (Part 160 et. seq.). The Inland and International Navigation Rules (COLREGS) are available for 

downloading at the United States Coast Guard, Office of Vessel Traffic Management site.  

33 C.F.R. Chapter II, Parts 203-384  

Corps of Engineers. Includes: navigation regulations for specific US ports and waterways (Part 207), wreck 

removal regulations (Part 245) and a definition of navigable waters of the United States (Part 329).  

33 C.F.R. Chapter IV, Parts 401-403  

Saint Lawrence Seaway Development Corporation 

40 C.F.R.  

Protection of the Environment  

46 C.F.R.  

Shipping  

46 C.F.R. Chapter I, Parts 1-199  

Coast Guard, Department of Transportation. Includes generally vessel inspection regulations and 

requirements; and the regulations concerning the investigation of marine casualties and marine personnel.  

46 C.F.R. Chapter II, Parts 200-499  

Maritime Administration, Department of Transportation. Includes generally the regulations affecting maritime 

carriers and subsidized vessel operators; and regulations concerning the mandatory position reporting system 

for vessels, hull insurance, and war risk insurance.  

46 C.F.R. Chapter IV, Parts 501-565  

Federal Maritime Commission. Includes generally the regulations affecting maritime carriers, ocean freight 

forwarders, marine terminal operators, passenger vessels, tariffs and service contracts. 

49 C.F.R., Parts 100-185  

Department of Transportation. Hazardous Materials Regulations.   

See also the Department of Transportation site devoted to the transportation of hazardouus or dangerous 

materials.  

Federal Register  

The Federal Register from the GPO Access site. The Table of Contents of the latest daily issue is available for 

browsing.   

   

   

 Court Rules Top 

Federal Rules of Civil Procedure  

Rules of procedure for the United States District Courts. See particularly Rules 9(h) (pleading admiralty and 

maritime claims); 14(c) (admiralty third-party practice); 38(e) (admiralty claims and the right to a jury); 82 

(admiralty claims re: jurisdiction and venue).  

Supplemental Federal Rules for Admiralty and Maritime Claims  
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Supplemental Federal Rules of procedure for Admiralty and maritime claims. Rule A (Scope of Rules); Rule B 

(Attachment and Garnishment); Rule C (Actions in Rem); Rule D (Possessory, Petitiory, and Partition Actions); 

Rule E (Actions in Rem and Quasi in Rem; General Provisions); Rule F (Limitation of Liability). Note: Depending 

on the circumstance, Rules A-E may apply to what is commonly known as a "vessel arrest."  

Federal Rules of Evidence  

Rules of evidence for the United States Federal Courts.  

Federal Rules of Appellate Procedure  

Rules of procedure for the United States Courts of Appeals.  

Court Rules, Forms & Dockets   

LLRX.com. The definitive directory of individual court rules (federal and state) available on the internet, along 

with forms and docket information.  

See also the Courts page of this Guide for additional information.  

   

   

 Arbitration Rules Top 

American Arbitration Association (AAA) Rules  

The Association of Maritime Arbitrators of Canada (AMAC) Rules  

China Maritime Arbitration Commission Arbitration Rules  

German Maritime Arbitrators' Rules  

International Chamber of Commerce (ICC) International Court of Arbitration Rules  

Lloyd's Salvage Arbitration Branch  

London Court of International Arbitration  

London Maritime Arbitrators Association Terms  

Society of Maritime Arbitrators (SMA) Rules  

The SMA also has Salvage Arbitration Rules and Mediation Rules.  

Tokyo Maritime Arbitration Commission Arbitration Rules  

UNCITRAL International Commercial Arbitration materials  

The model law, the UNCITRAL Arbitration Rules and related arbitration materials are available at the UNCITRAL 

site. 

 

 home | about | sitemap | contact | disclaimer  

© 1999-2006 Todd Kenyon. All rights reserved.  

 

 

http://www.absoluteastronomy.com/topics/Admiralty_court 

Encyclopedia 

Admiralty courts, also known as maritime courts, are courts exercising jurisdiction over all 

maritime contracts, torts, injuries and offences. 

Role in the American Revolution 
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During the period after the French and Indian War, Admiralty Courts became an issue that was a part of the rising 

tension between the British Parliament and their American Colonies. Starting with the Proclamation of 1763, these 

courts were given jurisdiction over a number of laws affecting the colonies. The jurisdiction was expanded in later acts of 

the Parliament, such as the Stamp Act of 1765. 

 

The colonists' objections were based on several factors. The courts could try a case anywhere in the British Empire. 

Cases involving New York or Boston merchants were frequently heard in Nova Scotia and sometimes even in England. 

The fact that judges were paid based in part on the fines that they levied and naval officers were paid for bringing 

'successful' cases led to abuses. There was no trial by jury, and evidence standards were weaker than in criminal courts. 

The government's objective was to improve the effectiveness of revenue and excise tax laws. In many past instances, 

smugglers would avoid taxes. Even when they were caught and brought to trial, local judges frequently acquitted the 

popular local merchants whom they perceived as being unfairly accused by an unpopular tax collector. Cases were 

decided by judges rather than juries. 

Maritime jurisdiction in the United States 

 

In the United States, the federal district courts have jurisdiction over all admiralty and maritime actions; see . 

 

In recent years, a conspiracy argument used by tax protesters is that an American court displaying an American flag with 

a gold fringe is in fact an "admiralty court" and thus has no jurisdiction. Courts have repeatedly dismissed this as 

frivolous. [This reference is a criminal case with no reference to the IRS.] 

posse comitatus law & Aiding Civilians 

http://legal-dictionary.thefreedictionary.com/Posse+comitatus 

[Latin, Power of the county.] Referred at Common Law to all males over the age of fifteen on whom a 
sheriff could call for assistance in preventing any type of civil disorder. 

The notion of a posse comitatus has its roots in ancient English Law, growing out of a citizen's traditional 
duty to raise a "hue and cry" whenever a serious crime occurred in a village, thus rousing the fellow villagers to 
assist the sheriff in pursuing the culprit. By the seventeenth century, trained militia bands were expected to 
perform the duty of assisting the sheriff in such tasks, but all males age fifteen and older still had the duty to 
serve on the posse comitatus. 

In the United States, the posse comitatus was an important institution on the western frontier, where it became 
known as the posse. At various times vigilante committees, often acting without legal standing, organized 
posses to capture wrongdoers. Such posses sharply warned first-time cattle rustlers, for instance, and usually 
hanged or shot second-time offenders. In 1876 a four-hundred-man posse killed one member of the infamous 
Jesse James gang and captured two others. 

In 1878 the use of a posse comitatus was limited by the passage of the Posse Comitatus Act of 1878. This act, passed in 

response to the use of federal troops to enforce reconstruction policies in the southern states, prohibited the use of the 

U.S. Army to enforce laws unless the Constitution or an act of Congress explicitly authorized such use. This act was 
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amended five times in the 1980s, largely to allow for the use of military resources to combat trafficking in illicit 

narcotics. 

Though rarely used, the posse comitatus continues to be a modern legal institution. In June 1977, for example, the 

Aspen, Colorado, sheriff called out the posse comitatus—ordinary citizens with their own weapons—to hunt for escaped 

mass murderer Theodore ("Ted") Bundy. Many states have modern posse comitatus statutes; one typical example is the 

Kentucky statute enacted in 1962 that gives any sheriff the power to "command and take with him the power of the 

county or a part thereof, to aid him in the execution of the duties of his office" (Ky. Rev. Stat. Ann. § 70.060 [Baldwin 

1996]). 

"Posse Comitatus" is also the name taken by a right-wing, antitax extremist group founded in 1969 by Henry L. Beach, a 

retired dry cleaner and one-time member of the Silver Shirts, a Nazi-inspired organization that was established in the 

United States after Adolf Hitler came to power in Germany. The group operated on the belief that the true intent of the 

founders of the United States was to establish a Christian republic where the individual was sovereign. Members of the 

group were united by the belief that the federal government was illegitimate, being operated by Jewish interests 

through the Internal Revenue Service, the federal courts, and the FEDERAL RESERVE. The Posse Comitatus received 

widespread media attention in 1983 when a leader of the group, Gordon Kahl, was involved in a violent standoff with 

North Dakota law enforcement officers. Convicted for failure to pay taxes and then for violating the terms of his 

Probation, Kahl shot and killed three officers and wounded three others before being shot and killed himself. 

Further readings 

Corcoran, James. 1990. Bitter Harvest. New York: Viking. 

Hasday, Jill Elaine. 1996. "Civil War as Paradigm: Reestablishing the Rule of Law at the End of the Cold War." Kansas 

Journal of Law and Public Policy 5. 

Malcolm, Joyce Lee. 1994. To Keep and Bear Arms. Cambridge: Harvard Univ. Press. 

West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights reserved. 

 

posse comitatus (pahs-see coh-mitt-tah-tus) n. from Latin for "possible force," the power of the sheriff to call 

upon any able-bodied adult men (and presumably women) in the county to assist him in apprehending a criminal. The 

assembled group is called a posse for short. 

Copyright © 1981-2005 by Gerald N. Hill and Kathleen T. Hill. All Right reserved. 

 

POSSE COMITATUS. These Latin words signify the power of the county.  

     2. The sheriff has authority by the common law, while acting under the authority of the writ of the United States, 

commonwealth or people, as the case may be, and for the purpose of preserving the public peace, to call to his aid the 

posse comitatus.  

     3. But with respect to writs which issue, in the first instance, to arrest in civil suits, the sheriff is not bound to take the 

posse comitatus to assist him in the execution of them: though he may, if he pleases, on forcible resistance to the 

execution of the process. 2 Inst. 193; 3 Inst. 161.  

     4. Having the authority to call in the assistance of all, it seems to follow, that he may equally require that of any 
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individual; but to this general rule there are some exceptions; persons of infirm health, or who want understanding, 

minors under the age of fifteen years, women, and perhaps some others, it seems, cannot be required to assist the 

sheriff, and are therefore not considered as a part of the power of the county. Vin. Ab. Sheriff, B.  

     5. A refusal on the part of an individual lawfully called upon to assist the officer in putting down a riot is indictable. 1 

Carr. & Marsh. 314. In this case will be found the form of an indictment for this offence.  

     6. Although the sheriff is acting without authority, yet it would seem that any person who obeys his command, unless 

aware of that fact, will be protected.  

     7. Whether an individual not enjoined by the sheriff to lend his aid, would be protected in his interference, seems 

questionable. In a case where the defendant assisted sheriff's officers in executing a writ of replevin without their 

solicitation, the court held him justified in so doing. 2 Mod. 244. Vide Bac. Ab. Sheriff, N; Hamm. N. P. 63; 5 Whart. R. 

437, 440. 

A Law Dictionary, Adapted to the Constitution and Laws of the United States. By John Bouvier. Published 1856. 

 

http://www.au.af.mil/au/awc/awcgate/awc-law.htm  

Posse Comitatus  & Aiding Civilians  

• See also Posse Comitatus Resources listed by AU Library  
• See also Congressional Research Reports on disaster response by military  
• See Military Assisting Civilian Authorities guidance at Center for Homeland Defense and Homeland Security 

Studies  
• The Posse Comitatus Act and the United States Army: A Historical Perspective (local copy), by Matthews, Global 

War on Terrorism Occasional Paper 14, Combat Studies Institute, 2006  

http://www.homelandsecurity.org/journal/articles/brinkerhoffpossecomitatus.htm 

The Posse Comitatus Act  
and Homeland Security 

 

John R. Brinkerhoff 

February 2002 

As acting associate director for national preparedness of the Federal Emergency 
Management Agency (FEMA) from 1981 to 1983, Colonel John R. Brinkerhoff, US Army 

Retired, was responsible for policy formulation and program oversight of the Civil 
Defense Program, National Mobilization Preparedness Program, Continuity of 
Government, and the National Defense Stockpile. During that time the United States 
had a program to Defend America against a massive nuclear attack as well as attacks 

by communist agents and special forces troops. Colonel Brinkerhoff was also deputy 
executive secretary of the Emergency Mobilization Preparedness Board (EMPB), the senior level 
inter-agency forum to coordinate all aspects of national preparedness. The EMPB was chaired by the 
National Security Advisor and consisted of the deputy secretaries of the departments and the heads 

of several independent agencies. During the EMPB era, a national plan was prepared and approved 
by President Reagan, and actions were taken to implement it.  

Prior to joining FEMA, Colonel Brinkerhoff was a career senior executive in the Office of the Secretary 
of Defense. His last position before leaving OSD to joint FEMA was as acting deputy assistant 
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secretary for reserve affairs. He was also director of manpower programming, director of 
intergovernmental affairs, and special assistant to the deputy assistant secretary of defense for 
reserve affairs. Before joining the civil service, Mr. Brinkerhoff was an Army officer for 24 years. He 

retired in 1974 after 24 years of active commissioned service in a variety of troop assignments in 
Korea, Germany, Vietnam, and the United States. While on active duty he served two tours on the 
Army Staff and two tours in OSD. For the past seven years he has been an adjunct research staff 
member of the Institute for Defense Analyses working on a variety of issues including Homeland 

Defense.  

 

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of 

Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute 
the laws shall be fined under this title or imprisoned not more than two years, or both. 

-Title 18, U.S. Code, Section 1385 

 

The quotation above is the much-discussed Posse Comitatus Act in its entirety. That is it! That is all there 
is to it. Seldom has so much been derived from so little. Few articles written about the act and its 
implications cite the law as it is written, leading one to believe that the authors have never taken the 
trouble to go to the U.S. Code and see for themselves or to look up the legislative history of the act or to 

read the exceptions in the law. As a result, much of what has been said and written about the Posse 
Comitatus Act is just plain nonsense. 

The Posse Comitatus Act is often cited as a major constraint on the use of the military services to 
participate in homeland security, counterterrorism, civil disturbances, and similar domestic duties. It is 

widely believed that this law prohibits the Army, Navy, Air Force, and Marine Corps from performing any 
kind of police work or assisting law enforcement agencies to enforce the law. This belief, however, is not 
exactly correct.  

What is correct is that new rules are needed to clearly set forth the boundaries for the use of federal 
military forces for homeland security. The Posse Comitatus Act is inappropriate for modern times and 
needs to be replaced by a completely new law. 

The law was enacted originally on 18 June 1878. It was amended in 1959 to make it applicable to Alaska. 
It was amended in 1994 to remove an upper limit of $10,000 on the fine that was in the original act. As 
shall be noted later, in recent years Congress has enacted other laws that specify when the Posse 
Comitatus Act does not apply.  

The biggest error is the common assertion that the Posses Comitatus Act was enacted to prevent the 
military services (Army, Navy, Air Force, and Marine Corps) from acting as a national police force. 

Colonel Richard Hart Sinnreich, in an otherwise admirable piece, opined thusly in an article in the 12 
December 2001 Washington Post: 
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The American aversion to a military gendarmerie was formalized after Reconstruction in the Posse 

Comitatus Act of 1878, which severely restricts the use of active military forces in domestic law 
enforcement. 

Reconstruction was the 12 years from 1865 to 1877 when the U.S. Army occupied the defeated Southern 

states. Major Craig T. Trebilcock, U.S. Army Reserve, in his Journal of Homeland Security article “The 
Myth of Posse Comitatus,” does a good job at pointing out that the use of military personnel to enforce the 
law is in fact allowable, but makes a mistake when he says: 

The Posse Comitatus Act was passed to remove the Army from civilian law enforcement and to return it to 
its role of defending the borders of the United States. 

Another gross misinterpretation of the Posse Comitatus Act was made on 13 December 2001 in the 

Washington Times, which reported that Provost Marshal William J. Bolduc of the Walter Reed Army Medical 
Center reduced the police powers of the civilian police force at that facility because they were bound by 
the Posse Comitatus Act. The story said: 

The Posse Comitatus Act of 1878 prohibits members of the U.S. armed forces or employees of the U.S. 
military from enforcing laws on civilians [emphasis added]. 

Sinnreich, Trebilcock, Bolduc, and most commentators who opine on this law are wrong. The Posse 

Comitatus Act was not, as they assert and as most people believe, enacted to prevent members of 
military services from acting as a national police force. It was enacted to prevent the Army from being 
abused by having its soldiers pressed into service as police officers (a posse) by local law enforcement 
officials in the post-Reconstruction South. 

 

The Story of the Posse Comitatus Act  

The law was enacted as a result of the election of 1876, which was the event that ended the period of 
Reconstruction after the Civil War. The law was enacted to overturn an 1854 opinion of the attorney 
general. The story is bound up with the conflict within the United States about slavery and the Union. 

The posse comitatus doctrine comes from English common law. Posse comitatus means, literally, the 
“force of the county”; the posse comitatus is that body of men above the age of 15 whom the sheriff may 
summon or raise to repress a riot or for other purposes. [1] 

In 1854, Caleb Cushing, attorney general for President Franklin Pierce, blessed the posse comitatus 
doctrine and opined that marshals could summon a posse comitatus and that both militia and regulars in 
organized bodies could be members of such a posse. [2] This was done to improve the enforcement of the 
Fugitive Slave Act of 1850. Among other things, this meant that the United States was responsible for 

expenses incurred by U.S. marshals in employing local police, state militia, or others in apprehending and 
safeguarding fugitive slaves. The Cushing Doctrine meant that even though the armed forces might be 
organized as military bodies under the command of their officers, they could still be pressed into service 

by U.S. marshals or local sheriffs as a posse comitatus without the assent of the president. This doctrine 
was merely the opinion of the attorney general and was not subjected to judicial or legislative review prior 
to its enunciation. The Cushing Doctrine encouraged the use of the Army and Navy as police forces, and it 
was used widely in the West, where the Army was the only armed force available to assist local officials to 

enforce the law along the turbulent frontier. It had little effect in the South during the period before the 
Civil War and came into prominence there only during Reconstruction. 

During Reconstruction, the Army exercised police and judicial functions, oversaw the local governments, 
and dealt with domestic violence. In effect, the Army governed the 11 defeated Confederate States and 



US Flag Fringe & Related Laws as of January 2012 - Continued 

50 | P a g e  

 

was the enforcer of national reconstruction policy during all or part of the period. Before the Civil War, the 
militia under state control was used to control local disorders throughout the United States, but during 
Reconstruction, there was no effective militia in the defeated states, so the Army protected the people 

(especially the newly emancipated slaves) and dealt with disturbances. [3] This use of the Army was 
validated by the Civil Rights Act of 1866, which empowered U.S. marshals to summon and call to their aid 
the posse comitatus of the counties, or portions of the land or naval forces of the United States, or of the 
militia. As the former Confederate States were readmitted to the Union, the status of the Army changed, 
but its role remained much the same.  

After 1868, when all but three of the Southern states had reentered the union, the problem became one of 
how to obtain assistance from the Army to enforce the law. [4] In response to a desperate plea from a U.S. 
marshal in Florida, the Attorney General of the United States, William M. Evarts, cited the posse comitatus 

doctrine that gave U.S. marshals and county sheriffs the right to command all necessary assistance from 
within their districts, including military personnel and civilians, to serve on the posse comitatus to execute 
legal process. [5] Evarts' decision led to numerous requests by marshals and county sheriffs for troops to 
use in enforcing the law, all without presidential approval. This met with some resistance from the Army, 

and the War Department said that the obligation of individual officers and soldiers to obey the summons 
of a marshal or sheriff must be held subordinate to the paramount duty as members of a permanent 
military body. The troops were to act only in organized units under their own officers and would obey the 
orders of those officers. [6] 

In 1871, President U. S. Grant sought to provide a basis for the use of troops other than posse comitatus. 

In accordance with Grant's policy, the War Department issued general orders saying that the forces of the 
United States may be committed and shall be employed to assist the civil authorities in making arrests of 
persons accused of crime, preventing the rescue of arrested persons, and dispersing marauders and 

armed organizations. [7] By the end of Grant's second term, the South was ready and able to end U.S. 
Government control over their states. 

In the election of 1876, the Democratic candidate, Samuel J. Tilden, won a majority of the popular vote, 
but the Republican candidate, Rutherford B. Hayes, ended up with a majority of one vote in the Electoral 
College. The election was disputed and finally determined by a deal in which Tilden would concede the 

election if Hayes agreed to end Reconstruction. Accordingly, Reconstruction ended in 1877 with the 
inauguration of Hayes as the 19th president. Federal troops in the South were no longer used to enforce 
the law, and the Southerners became masters in their own states for the first time since the end of the 
Civil War. 

Congress passed the Posse Comitatus Act in 1878 in a dispute over the use of federal troops by U.S. 

marshals in the South. Based on precedent, Attorney General Charles Devens took the position that the 
U.S. Judiciary Act of 1789 authorized U.S. marshals to raise a posse comitatus comprising every person in 
a district above 15 years of age, “including the military of all denominations, militia, soldiers, marines, all 
of whom are alike bound to obey the commands of a Sheriff or Marshal.” However, Congress had become 

disenchanted with the habit of U.S. marshals and sheriffs to press Army troops into their service without 
the approval of the commander in chief. The Southerners in particular questioned this policy. Ironically, 
the posse comitatus doctrine had been postulated in 1854 by Attorney General Cushing to help 

Southerners enforce the Fugitive Slave Act. Now it was being used to contest the Ku Klux Klan. On 27 May 
1878, Representative J. Proctor Knott of Kentucky introduced an amendment to the Army appropriations 
bill; the amendment eventually became the Posse Comitatus Act. In passing the act, the Congress voted 
to restrict the ability of U.S. marshals and local sheriffs to conscript military personnel into their posses. 
They did not vote to preclude the use of troops if authorized by the president or Congress. 

Somehow, in the past 125 years, the meaning of the Posse Comitatus Act has been stood on its head. 
Clearly the exposition above demonstrates that the intent of the act was not to preclude the Army from 
enforcing the law but instead was designed to allow the Army to do this only when directed to do so by 
the President or Congress. The official history of the use of the military services to enforce the laws says: 
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Some of those who opposed it [the Posse Comitatus Act] in the Congress charged that [it] was taking 

away from the president entirely the power to use troops to repress internal disorders except on request 

of a state governor or legislature, that President Washington could not even had dealt with the Whiskey 

Rebellion under its terms. This interpretation of the Posse Comitatus Act has often been raised by those 

protesting against federal troops intervention in the many instances it has occurred since 1878. And 

indeed the question of what the real meaning of the Posse Comitatus Act was has been the subject of 

some dispute ever since its passage … however ... all that it really did was to repeal a doctrine whose only 

substantial foundation was an opinion by an attorney general, and one that had never been tested in the 

courts. The president's power to use both regular and military remained undisturbed by the Posse 

Comitatus Act, and by the law of 1861 and the Ku Klux Klan Act that had in fact been substantially 

strengthened during the Civil War and Reconstruction Era. But the posse Comitatus Act did mean that 

troops could not be used on any authority than that of the President and that he must issue a cease and 

desist proclamation before he did so. Commanders in the field would no longer have any discretion but 
must wait for orders from Washington. 

The immediate impact of the Posse Comitatus Act was not felt very much in the Southern states because 

President Hayes had withdrawn the troops that had been occupying them. However, there was great 
impact in the West, where the Cushing Doctrine had been used a great deal by marshals and local sheriffs 
to call on local military commanders for assistance. Having to wait for presidential approval before troops 
could be used was disadvantageous given the turbulence common on the frontier. [8] 

 

The Effect of the Posse Comitatus Act 

Before speculating on why this act is so misunderstood, it is useful to spell out exactly what the act as it is 
written does and does not do. The Posse Comitatus Act 

• Applies only to the Army, and by extension the Air Force, which was formed out of the Army in 
1947. 

• Does not apply to the Navy and Marine Corps. However, the Department of Defense has 

consistently held that the Navy and Marine Corps should behave as if the act applied to them. 

• Does not apply to the Coast Guard, which is part of the Department of Transportation and is both 
an armed force and a law enforcement agency with police powers. 

• Does not apply to the National Guard in its role as state troops on state active duty under the 
command of the respective governors. 

• May not apply to the National Guard (qua militia) even when it is called to federal active duty. The 
Posse Comitatus Act contains no restrictions on the use of the federalized militia as it did on the 

regular Army. [9] It is commonly believed, however, that National Guard units and personnel come 
under the Posse Comitatus Act when they are on federal active duty, and this interpretation is 
followed today. 

• Does not apply to state guards or State Defense Forces under the command of the respective 

governors. 

• Does not apply to military personnel assigned to military police, shore police, or security police 
duties. The military police have jurisdiction over military members subject to the Uniform Code of 

Military Justice. They also exercise police powers over military dependents and others on military 
installations. The history of the law makes it clear that it was not intended to prevent federal police 
(for example, marshals) from enforcing the law. 
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• Does not apply to civilian employees, including those who are sworn law enforcement officers. The 
origin and legislative history of the act make it clear that it applies only to military personnel. In 
those days, there were no civilian employees of the Army in the sense that there are today. In 

particular, no one envisioned that the Army would hire civilian police officers to enforce the laws at 
its facilities. 

• Does not prevent the President from using federal troops in riots or civil disorders. Federal troops 
were used for domestic operations more than 200 times in the two centuries from 1795 to 1995. 

Most of these operations were to enforce the law, and many of them were to enforce state law 
rather than federal law. [10] Nor does it prevent the military services from supporting local or 
federal law enforcement officials as long as the troops are not used to arrest citizens or investigate 
crimes. 

In recent years, several laws have been enacted that grant specific exceptions to the application of the 
Posse Comitatus Act. 

Title 18 U.S. Code, Section 831, provides that if nuclear material is involved in an emergency, the 
Secretary of Defense may provide assistance to the Department of Justice, notwithstanding the Posse 
Comitatus Act.  

Title 10 U.S. Code, Chapter 18, authorizes military support for civilian law enforcement agencies for 

counterdrug operations and in emergencies involving chemical or biological weapons of mass destruction. 
The Secretary of Defense may provide information, allow the use of military equipment and facilities, train 
law enforcement officials in the operation and maintenance of military equipment, and maintain such 
equipment. Support for law enforcement agencies may not impair military readiness, and military 

personnel shall not participate in searches, seizures, arrests, or similar activities unless such participation 
is otherwise authorized by law. (Military police personnel, for example, may enforce the law within their 
jurisdictions.) 

If there were violations of the act, the culprits would not be members of the Army and Air Force who 
assisted local law enforcement agencies but rather the local law enforcement officials who required the 

troops to assist in the enforcement of laws or local military commanders who did so without obtaining 
Presidential authority. It is no wonder that there have never been any prosecutions under the law. 

 
Why Is This Erroneous Interpretation Widely Believed? 

It is worthwhile asking why the original meaning of the Posse Comitatus Act has been transformed into its 
almost exact opposite. It is not the purpose of this article to solve this mystery, but it is useful to 
speculate on some of the motives of the people who have been involved. 

Some cynics believe that the Department of Defense and the military services support the erroneous 
application of posse comitatus because they do not want to get involved in domestic emergencies. This 
appears to be the position of many active-component officers. In an address to the Fletcher Conference on 
15 November 2001, General William F. Kernan, Commander in Chief, Joint Forces Command, presumably 

referring to the Posse Comitatus Act, said that there were limitations on the active components that 
restricted them from “doing those kinds of things, and rightfully so.” [11] General Kernan went on to 
propose an order of response to domestic emergencies that starts with the first responders, then the 

National Guard, and finally the Reserves and active components. This may be a logical order, but it is 
based on a flawed understanding of history. The military services, and the Army in particular, have been 
used on numerous occasions to enforce the law, notably in federal efforts to desegregate public schools 
and quell riots. One recent example of this was the use of active-duty Army troops, Marines, and 

federalized California National Guard troops to deal with the 1992 riots in Los Angeles prompted by the 
acquittal of police officers charged with assaulting Rodney King. Now that the Quadrennial Defense Review 
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for 2001 has declared homeland security to be the primary mission of the Department of Defense, this 
aversion to the use of active components for domestic security may be weakened. In the meantime, 
however, some elements of the Department of Defense continue to hew to the line that it is improper for 
any element of the department, military or civilian, to enforce the laws in any fashion. 

Americans have a general antipathy to the use of troops as police. This stems from British practice during 
Colonial times. There is a general feeling in the nation that policing is a local matter best done by police 
forces whose members are trained in law enforcement. Until recently there was also general opposition to 
a national police force as exists in most Western European nations. The Federal Bureau of Investigation 

(FBI) was until recently quite small and worked on cases that clearly were federal crimes. In recent years, 
the number of federal crimes has increased, particularly in the field of civil rights violations, and now the 
FBI seems to be involved in many cases that formerly would have been handled under state law by local 

law enforcement agencies. The threat of imminent terrorist attack can only reinforce the trend to more 
and more federal laws and more and more federal police officers and prosecutors to deal with them. 
Americans appear to accept the increase in FBI jurisdiction but are unsympathetic to the habitual use of 
military personnel as police officers. In support of this feeling, persons writing on the Posse Comitatus Act 
may have addressed it as a legal bar to an unpopular possibility. 

The lawyers have had a hand in transforming the Posse Comitatus Act from its original intent to what it 
may or may not be today. A substantial body of case law and judicial decisions pertaining to the use of 
military personnel to enforce the laws has been created. A casual review of these cases reveals confusion, 
inconsistency, and downright perversion of the original intent of the law. Much of this litigation has been 

prompted by persons averse to any role for military forces in law enforcement. Moreover, a significant 
body of policy and regulation has been created extralegally in the form of Department of Defense 
directives and military service regulations. These attempts to clarify the situation only add to the 
confusion. Most of them are based on a presumption significantly at variance with the law itself. 

Finally, another reason for the misunderstanding and misapplication of this law is simply sloppy 

scholarship. It is apparent that many of the numerous authors who have written about this matter did not 
read the U.S. Code, studied the legislative history of the act, or consulted the two official histories 
prepared by the Center of Military History before airing their erroneous opinions. This appears to be one of 

those academic chain letters in which one set of unfounded conclusions is used as a source for derivative 
sets, which are accepted and passed along containing the original errors. In effect, the misinterpretation 
of the Posse Comitatus Act has become an urban myth that is widely believed without substantiation. This 
need not be. The topic has been covered well in many of the standard U.S. history books, and people who 
want to pursue the historical record in enough detail to get to the real story can consult three sources: 

Robert W. Coakley, The Role of Federal Military Forces in Domestic Disorders 1789-1878, Center of 
Military History, U.S. Army, Washington, DC, 1988. 

Clayton D. Laurie and Ronald H. Cole, The Role of Federal Military Forces in Domestic Disorders 1877-
1945, Center of Military History, U.S. Army, Washington, DC, 1997. 

Eugene P. Visco, More Than You Ever Wanted to Know About Posse Comitatus, unpublished, available by 
request from gvisco@bellatlantic.net 

 

Summary and Recommendation 

The Posse Comitatus Act is not a general and universal proscription of the use of federal military forces to 
enforce or execute the law. The military services may do so and have done so when ordered by the 
president and pursuant to the authorization of Congress. Although the current interpretation of the act is 
the opposite of its original intention, it does discourage the military services from being used as a national 

police force-something we have wisely avoided up to now. The Posse Comitatus Act does not prevent the 
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military services from supporting the police, nor does it preclude them from enforcing the law when so 
ordered by the president. It does preclude them from being the police in normal times. 

It is time to rescind the existing Posse Comitatus Act and replace it with a new law. The old law is widely 
misunderstood and unclear. It leaves plenty of room for people to do unwise and perhaps unlawful things 

while trying to comply with their particular version. It certainly does not provide a basis for defining a 
useful relationship of military forces and civil authority in a global war with terrorism. The Posse Comitatus 
Act is an artifact of a different conflict-between freedom and slavery or between North and South, if you 
prefer. Today's conflict is also in a sense between freedom and slavery, but this time it is between 

civilization and terrorism. New problems often need new solutions, and a new set of rules is needed for 
this issue. 

President Bush and Congress should initiate action to enact a new law that would set forth in clear terms a 
statement of the rules for using military forces for homeland security and for enforcing the laws of the 
United States. Things have changed a lot since 1878, and the Posse Comitatus Act is not only irrelevant 
but also downright dangerous to the proper and effective use of military forces for domestic duties. 
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When I was a kid, the term "federal offense" was a big deal and awed us by its implication of something really wicked. Today, it seems as if 
everything is a federal offense.  
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The Posse Comitatus Act has traditionally been viewed as a major barrier to the use of U.S. military forces 

in planning for homeland defense.i[1] In fact, many in uniform believe that the act precludes the use of 
U.S. military assets in domestic security operations in any but the most extraordinary situations. As is 

often the case, reality bears little resemblance to the myth for homeland defense planners. Through a 
gradual erosion of the act’s prohibitions over the past 20 years, posse comitatus today is more of a 
procedural formality than an actual impediment to the use of U.S. military forces in homeland defense. 

History 

The original 1878 Posse Comitatus Act was indeed passed with the intent of removing the Army from 
domestic law enforcement. Posse comitatus means “the power of the county,” reflecting the inherent 

power of the old West county sheriff to call upon a posse of able-bodied men to supplement law 
enforcement assets and thereby maintain the peace. Following the Civil War, the Army had been used 
extensively throughout the South to maintain civil order, to enforce the policies of the Reconstruction era, 
and to ensure that any lingering sentiments of rebellion were crushed. However, in reaching those goals, 

the Army necessarily became involved in traditional police roles and in enforcing politically volatile 
Reconstruction-era policies. The stationing of federal troops at political events and polling places under the 
justification of maintaining domestic order became of increasing concern to Congress, which felt that the 
Army was becoming politicized and straying from its original national defense mission. The Posse 

Comitatus Act was passed to remove the Army from civilian law enforcement and to return it to its role of 
defending the borders of the United States. 

Application of the Act 

To understand the extent to which the act has relevance today, it is important to understand to whom the 
act applies and under what circumstances. The statutory language of the act does not apply to all U.S. 
military forces.ii[2] While the act applies to the Army, Air Force, Navy, and Marines, including their Reserve 

components, it does not apply to the Coast Guard or to the huge military manpower resources of the 
National Guard.iii[3] The National Guard, when it is operating in its state status pursuant to Title 32 of the 
U.S. Code, is not subject to the prohibitions on civilian law enforcement. (Federal military forces operate 

pursuant to Title 10 of the U.S. Code.) In fact, one of the express missions of the Guard is to preserve the 
laws of the state during times of emergency when regular law enforcement assets prove inadequate. It is 
only when federalized pursuant to an exercise of presidential authority that the Guard becomes subject to 
the limitations of the Posse Comitatus Act. 

The intent of the act is to prevent the military forces of the United States from becoming a national police 

force or guardia civil. Accordingly, the act prohibits the use of the military to “execute the laws.”iv[4,v5] 
Execution of the laws is perceived to be a civilian police function, which includes the arrest and detention 
of criminal suspects, search and seizure activities, restriction of civilian movement through the use of 
blockades or checkpoints, gathering evidence for use in court, and the use of undercover personnel in 
civilian drug enforcement activities.1[6] 

The federal courts have had several opportunities to define what behavior by military personnel in support 
of civilian law enforcement is permissible under the act. The test applied by the courts has been to 
determine whether the role of military personnel in the law enforcement operation was “passive” or 

“active.” Active participation in civilian law enforcement, such as making arrests, is deemed a violation of 
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the act, while taking a passive supporting role is not.1[7] Passive support has often taken the form of 
logistical support to civilian police agencies. Recognizing that the military possesses unique equipment and 
uniquely trained personnel, the courts have held that providing supplies, equipment, training, facilities, 

and certain types of intelligence information does not violate the act. Military personnel may also be 
involved in planning law enforcement operations, as long as the actual arrest of suspects and seizure of 
evidence is carried out by civilian law enforcement personnel.1[8] 

The Posse Comitatus Act was passed in the 19th century, when the distinction between criminal law 
enforcement and defense of the national borders was clearer. Today, with the advent of technology that 

permits weapons of mass destruction—chemical, biological, or nuclear weapons—to be transported by a 
single person, the line between police functions and national security concerns has blurred. As a matter of 
policy, Western nations have labeled terrorists “criminals” to be prosecuted under domestic criminal laws. 

Consistent with this, the Department of Justice has been charged as the lead U.S. agency for combating 
terrorism. However, not all terrorist acts are planned and executed by non-state actors. Terrorism refers 
to illegal attacks on civilians and other nonmilitary targets by either state or non-state actors. This new 
type of threat requires a reassessment of traditional military roles and missions along with an examination 
of the relevance and benefits of the Posse Comitatus Act.  

Erosion of the Act 

While the act appears to prohibit active participation in law enforcement by the military, the reality in 
application has become quite different. The act is a statutory creation, not a constitutional prohibition. 
Accordingly, the act can and has been repeatedly circumvented by subsequent legislation. Since 1980, 
Congress and the president have significantly eroded the prohibitions of the act in order to meet a variety 
of law enforcement challenges. 

One of the most controversial uses of the military during the past 20 years has been to involve the Navy 
and Air Force in the “war on drugs.” Recognizing the inability of civilian law enforcement agencies to 
interdict the smuggling of drugs into the United States by air and sea, the Reagan Administration directed 
the Department of Defense to use naval and air assets to reach out beyond the borders of the United 

States to preempt drug smuggling. This use of the military in antidrug law enforcement was approved by 
Congress in 10 U.S.C., sections 371–381. This same legislation permitted the use of military forces in 
other traditionally civilian areas—immigration control and tariff enforcement. 

The use of the military in opposing drug smuggling and illegal immigration was a significant step away 
from the act’s central tenet that there was no proper role for the military in the direct enforcement of the 

laws. The legislative history explains that this new policy is consistent with the Posse Comitatus Act, as 
the military involvement still amounted to an indirect and logistical support of civilian law enforcement and 
not direct enforcement.1[9]  

The weakness of the analysis of passive versus direct involvement in law enforcement was most 

graphically demonstrated in the tragic 1999 shooting of a shepherd by marines who had been assigned a 
mission to interdict smuggling and illegal immigration in the remote Southwest. An investigation revealed 
that for some inexplicable reason the 16-year-old shepherd fired his weapon in the direction of the 
marines. Return fire killed the boy. This tragedy demonstrates that when armed troops are placed in a 

position where they are being asked to counter potential criminal activity, it is a mere semantic exercise to 
argue that the military is being used in a passive support role. The fact that armed military troops were 
placed in a position with the mere possibility that they would have to use force to subdue civilian criminal 
activity reflects a significant policy shift by the executive branch away from the posse comitatus doctrine. 

Congress has also approved the use of the military in civilian law enforcement through the Civil 

Disturbance Statutes: 10 U.S.C., sections 331–334. These provisions permit the president to use military 
personnel to enforce civilian laws where the state has requested assistance or is unable to protect civil 
rights and property. In case of civil disturbance, the president must first give an order for the offenders to 
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disperse. If the order is not obeyed, the president may then authorize military forces to make arrests and 
restore order. The scope of the Civil Disturbance Statutes is sufficiently broad to encompass civil 
disturbance resulting from terrorist or other criminal activity. It was these provisions that were relied upon 

to restore order using active-duty Army personnel following the Los Angeles “race riots” of the early 
1990s. 

Federal military personnel may also be used pursuant to the Stafford Act, 42 U.S.C., section 5121, in 
times of natural disaster upon request from a state governor. In such an instance, the Stafford Act 
permits the president to declare a major disaster and send in military forces on an emergency basis for up 

to ten days to preserve life and property. While the Stafford Act authority is still subject to the criteria of 
active versus passive, it represents a significant exception to the Posse Comitatus Act’s underlying 
principle that the military is not a domestic police force auxiliary. 

An infrequently cited constitutional power of the president provides an even broader basis for the 
president to use military forces in the context of homeland defense. This is the president’s inherent right 

and duty to preserve federal functions. In the past this has been recognized to authorize the president to 
preserve the freedom of navigable waterways and to put down armed insurrection. However, with the 
expansion of federal authority during this century into many areas formerly reserved to the states 

(transportation, commerce, education, civil rights) there is likewise an argument that the president’s 
power to preserve these “federal” functions has expanded as well. The use of federal troops in the South 
during the 1960s to preserve access to educational institutions for blacks was an exercise of this 
constitutional presidential authority. 

In the past five years, the erosion of the Posse Comitatus Act has continued with the increasingly common 

use of military forces as security for essentially civilian events. During the 1996 Olympics in Atlanta, over 
ten thousand U.S. troops were deployed under the partial rationale that they were present to deter 
terrorism. The use of active-duty military forces in a traditional police security role did not raise any 
serious questions under the act, even though these troops would clearly have been in the middle of a 

massive law enforcement emergency had a large-scale terrorist incident occurred. The only questions of 
propriety arose when many of these troops were then employed as bus drivers or to maintain playing 
fields. This led to a momentary but passing expression of displeasure from Congress.1[10]  

Homeland Defense 

The Posse Comitatus Act was passed in an era when the threat to national security came primarily from 
the standing armies and navies of foreign powers. Today the equation for national defense and security 

has changed significantly. With the fall of the Soviet Union our attention has been diverted—from the 
threat of aggression by massed armies crossing the plains of Europe to the security of our own soil against 
biological or chemical terrorism. Rather than focusing on massed Russian intercontinental ballistic missiles 

as our most imminent threat, we are increasingly more aware of the destructive potential of new forms of 
asymmetric warfare. For instance, the U.S. Office of Technology Assessment states that 100 kilograms of 
dry powdered anthrax released under ideal meteorological conditions could kill up to three million people 
in a city the size of Washington, DC.1[11] The chemical warfare attacks carried out by Japanese terrorists 

in the subways of Tokyo during the 1990s heightened our sense of vulnerability. The Oklahoma City 
bombing and the unsuccessful attempt to topple the World Trade Center have our domestic security 
planners looking inward for threats against the soil of the United States from small but technologically 

advanced threats of highly motivated terrorists. What legal bar does the Posse Comitatus Act present 
today to using the military to prevent or respond to a biological or chemical attack on the soil of the 
United States? In view of the erosion of the Posse Comitatus Act in the past 20 years, the answer is “not 
much.” 

The erosion of the Posse Comitatus Act through Congressional legislation and executive policy has left a 

hollow shell in place of a law that formerly was a real limitation on the military’s role in civilian law 
enforcement and security issues. The plethora of constitutional and statutory exceptions to the act 
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provides the executive branch with a menu of options under which it can justify the use of military forces 
to combat domestic terrorism. Whether an act of terrorism is classified as a civil disturbance under 10 
U.S.C., 331–334, or whether the president relies upon constitutional power to preserve federal functions, 

it is difficult to think of a domestic terrorism scenario of sizable scale under which the use of the military 
could not be lawfully justified in view of the act’s erosion. The act is no longer a realistic bar to direct 
military involvement in counterterrorism planning and operations. It is a low legal hurdle that can be 
easily cleared through invocation of the appropriate legal justification, either before or after the fact.1[12] 

Conclusion 

Is the Posse Comitatus Act totally without meaning today? No, it remains a deterrent to prevent the 

unauthorized deployment of troops at the local level in response to what is purely a civilian law 
enforcement matter. Although no person has ever been successfully prosecuted under the act, it is 
available in criminal or administrative proceedings to punish a lower-level commander who uses military 
forces to pursue a common felon or to conduct sobriety checkpoints off of a federal military post. Officers 

have had their careers abruptly brought to a close by misusing federal military assets to support a purely 
civilian criminal matter. 

But does the act present a major barrier at the National Command Authority level to use of military forces 
in the battle against terrorism? The numerous exceptions and policy shifts carried out over the past 20 

years strongly indicate that it does not. Could anyone seriously suggest that it is appropriate to use the 
military to interdict drugs and illegal aliens but preclude the military from countering terrorist threats that 
employ weapons of mass destruction? For two decades the military has been increasingly used as an 
auxiliary to civilian law enforcement when the capabilities of the police have been exceeded. Under both 

the statutory and constitutional exceptions that have permitted the use of the military in law enforcement 
since 1980, the president has ample authority to employ the military in homeland defense against the 
threat of weapons of mass destruction in terrorist hands. 
 

Click on an endnote number to return to the article. 

1[1] “Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part 
of the Army or Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two 
years, or both”—18 U.S.C. 1385.  
1[2] The act as originally passed referenced only limitations upon the Army. After World War II, it was amended to include the Air Force. By 

DoD Directive 5525.5, the limitations of the act have been administratively adopted to apply to the Navy and Marine Corps as well. 
1[3] The peacetime law enforcement mission of the Coast Guard has been well recognized since the founding of its parent agency, the 

Revenue Marine, in 1790. 
1[4] For the sake of brevity, the term military as employed in this article refers to the Army, Air Force, Navy, and Marines, their Reserve 

components, and the National Guard when in federalized status pursuant to Title 10. It does not include the Coast Guard or the National 

Guard operating in state-controlled Title 13 status. 
1[5] The Uniform Code of Military Justice is an exception to the Posse Comitatus Act. The code gives the military the inherent right to 

maintain good order and discipline over its personnel through law enforcement activity, prosecution, and punishment. As such, the code gives 

the military jurisdiction to enforce both military and civilian laws against its own military personnel. 
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http://en.wikipedia.org/wiki/National_Emergencies_Act 

National Emergencies Act 

From Wikipedia, the free encyclopedia 

The National Emergencies Act (50 U.S.C. 1601-1651) is a United States federal law passed in 1976 to stop open-ended 
states of national emergency and formalize the power of Congress to provide certain checks and balances on the 
emergency powers of the President. The act sets a limit of two years on states of national emergency. It also imposes 
certain "procedural formalities" on the President when invoking such powers. 

The perceived need for the law arose from the scope and number of laws granting special powers to the executive in times 
of national emergency (or public danger). 

At least two constitutional rights are subject to revocation during a state of emergency: 

• The right of habeas corpus, under Article 1, Section 9; 

• The right to a grand jury for members of the National Guard when in actual service, under Fifth Amendment. 

In addition, many provisions of statutory law are contingent on a state of national emergency, as many as 500 by one 
count.[1] 

It was due in part to concern that a declaration of "emergency" for one purpose should not invoke every possible executive 
emergency power that Congress in 1976 passed the National Emergencies Act. Among other provisions, this act requires 
the President to declare formally a national emergency and to specify the statutory authorities to be used under such a 
declaration. 

There were 32 declared national emergencies between 1976 and 2001. [2] Most of these were for the purpose of 
restricting trade with certain foreign entities under the International Emergency Economic Powers Act (IEEPA) (50 
U.S.C. 1701-1707). 

Contents 

 [show]  

[edit] State of National Emergency in effect since September 2001 

The United States has been in a state of national emergency continuously since September 14, 2001, when the Bush 
administration invoked it premised on the September 11 attacks. In September 2011, President Barack Obama informed 
Congress that the State of National Emergency in effect since September 14, 2001, will be extended another year.[1] The 
National Emergencies Act grants various powers to the president during times of emergency,[2] and was intended to 
prevent a president from declaring a state of emergency of indefinite duration.[3] 

[edit] See also 

• Continuity of Government Plan 

• National Security and Homeland Security Presidential Directive 

• Rex 84 

• Reichstag Fire Decree 
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Martial law 

From Wikipedia, the free encyclopedia 

Not to be confused with Marital law. 

Martial law is the imposition of military rule by military authorities over designated regions on an emergency basis—
(usually) only temporary—when the civilian government or civilian authorities fail to function effectively (e.g., maintain 
order and security, and provide essential services), when there are extensive riots and protests, or when the disobedience 
of the law becomes widespread. In most cases, military forces are deployed to quiet the crowds, to secure government 
buildings and key or sensitive locations, and to maintain order.[1] Generally, military personnel replace civil authorities 
and perform some or all of their functions. In full-scale martial law, the highest-ranking military officer would take over, 
or be installed, as the military governor or as head of the government, thus removing all power from the previous 
executive, legislative, and judicial branches of government.[1] 

Martial law can be used by governments to enforce their rule over the public. Such incidents may occur after a coup d'état 
(Thailand 2006); when threatened by popular protest (China, Tiananmen Square protests of 1989); to suppress political 
opposition (Poland in 1981); to stabilize insurrections or perceived insurrections (Canada, The October Crisis of 1970). 
Martial law may be declared in cases of major natural disasters, however most countries use a different legal construct, 
such as a "state of emergency". 
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Martial law has also been imposed during conflicts and in cases of occupations, where the absence of any other civil 
government provides for an unstable population. Examples of this form of military rule include post 
reconstruction in Germany and Japan as well as the southern 

Typically, the imposition of martial law accompanies 
the application or extension of military law 
to military tribunal (court-martial). 

Contents 

 [show]  

[edit] By country 

[edit] Bahrain 

See: 2011 Bahraini uprising 

[edit] Canada 

See also: War Measures Act 

The War Measures Act was a Canadian statute
stopping short of martial law, i.e. the military does not administer justice, which remains in the hands of the courts. The 
Act has been invoked three times: During World War I
Measures Act was replaced by the Emergencies Act

Prior to 1837, martial law was proclaimed and applied in the territory of the 
Canada by the army of the American Continental Congress
Lower Canada during the 1837-1838 insurrections

On December 5, following the events of November 1837, martial law was proclaimed in the district of Montréal by 
Governor Gosford, without the support of the 
until April 27, 1838. 

Martial law was proclaimed a second time on November 4, 1838, this time by acting Governor 
applied in the district of Montreal until August 24, 1839.

[edit] Egypt 

 

Martial law in Egypt: Egyptian flagged tanks man an apparent checkpoint ju

the 2011 Egyptian revolution. 

In Egypt, a State of Emergency has been in effect almost continuously since 1967. Following the 
President Anwar el-Sadat in 1981, state of emergency was declared. Egypt has been under state of emergency ever since; 
the Parliament has renewed the emergency laws every three years since they were imposed. The legislation was last 
extended in 2003 and was due to expire at the end of M
laws, but after the Dahab bombings in April of that year, state of emergency was renewed for another 
May 2008 there was a further extension to June 2010.
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Martial law has also been imposed during conflicts and in cases of occupations, where the absence of any other civil 
an unstable population. Examples of this form of military rule include post 

reconstruction in Germany and Japan as well as the southern reconstruction following the U.S. Civil War

aw accompanies curfews, the suspension of civil law, civil rights
 or military justice to civilians. Civilians defying martial law may be subjected 

statute that allowed the government to assume sweeping emergency powers, 
stopping short of martial law, i.e. the military does not administer justice, which remains in the hands of the courts. The 

World War I, World War II, and the October Crisis of 1970
Emergencies Act. 

Prior to 1837, martial law was proclaimed and applied in the territory of the Province of Quebec
Continental Congress in 1775-1776. It was also applied twice in the territory of 

1838 insurrections. 

On December 5, following the events of November 1837, martial law was proclaimed in the district of Montréal by 
, without the support of the Legislative Assembly in the Parliament of Lower Canada

proclaimed a second time on November 4, 1838, this time by acting Governor John Colborne
applied in the district of Montreal until August 24, 1839.[2] 

Egyptian flagged tanks man an apparent checkpoint just outside the midtown Tahrir area during 

has been in effect almost continuously since 1967. Following the 
1, state of emergency was declared. Egypt has been under state of emergency ever since; 

the Parliament has renewed the emergency laws every three years since they were imposed. The legislation was last 
extended in 2003 and was due to expire at the end of May 2006; plans were in place to replace it with new anti

in April of that year, state of emergency was renewed for another 
May 2008 there was a further extension to June 2010.[5] In May 2010, the state of emergency was further extended, albeit 

ringe & Related Laws as of January 2012 - Continued 

Martial law has also been imposed during conflicts and in cases of occupations, where the absence of any other civil 
an unstable population. Examples of this form of military rule include post World War II 

U.S. Civil War. 

civil rights, habeas corpus, and 
to civilians. Civilians defying martial law may be subjected 

sume sweeping emergency powers, 
stopping short of martial law, i.e. the military does not administer justice, which remains in the hands of the courts. The 

October Crisis of 1970. In 1988, the War 

Province of Quebec during the invasion of 
1776. It was also applied twice in the territory of 

On December 5, following the events of November 1837, martial law was proclaimed in the district of Montréal by 
Parliament of Lower Canada. It was imposed 

John Colborne, and was 

st outside the midtown Tahrir area during 

has been in effect almost continuously since 1967. Following the assassination of 
1, state of emergency was declared. Egypt has been under state of emergency ever since; 

the Parliament has renewed the emergency laws every three years since they were imposed. The legislation was last 
ay 2006; plans were in place to replace it with new anti-terrorism 

in April of that year, state of emergency was renewed for another two years.[3][4] In 
In May 2010, the state of emergency was further extended, albeit 



US Flag Fringe & Related Laws as of January 2012 - Continued 

63 | P a g e  

 

with a promise from the government to be applied only to 'Terrorism and Drugs' suspects. State of Emergency gives 
military courts the power to try civilians and allows the government to detain for renewable 45-day periods and without 
court orders anyone deemed to be threatening state security. Public demonstrations are banned under the legislation. On 
10 Feb 2011, the ex-president of Egypt (Hosni Mubarak) promised the deletion of the relevant constitutional article that 
gives legitimacy to State of Emergency in an attempt to please the mass number of protesters that demanded him to 
resign. On 11 Feb 2011, the ex-president stepped down and the Vice President Omar Suleiman de facto introduced the 
country to Martial Law when transferring all civilian powers from the presidential institution to the military institution. It 
meant that the presidential executive powers, the parliamentary legislative powers and the judicial powers all transferred 
directly into the military system which may delegate powers back and forth to any civilian institution within its territory. 
Under Martial Law the source of power is not the people, not the parliament, not the constitution, not a Holy Text, but 
solely the Supreme Council of the Armed Forces. The military issued in its third announcement the "end of the State of 
Emergency as soon as order is restored in Egypt". Before Martial law, the Egyptian parliament under the constitution had 
the civilian power to declare a State of Emergency. When in Martial law, the military gained all powers of the state, 
including to dissolve the parliament and suspend the constitution as it did in its fifth announcement. Under Martial law, 
the only legal framework within the Egyptian territory is the numbered announcements from the military. These 
announcements could for instance order any civilian laws to come back into force. The military announcements 
(communiques) are the de facto only current constitution and legal framework for the Egyptian territory. It means that all 
affairs of the entire state are bound by the Geneva Conventions. 

[edit] Iran 

A classic case of a full-blown martial law in recent history took place in Iran in 1978. On September 7, Shah of Iran, 
Mohammad Reza Pahlavi, appointed the chief of army staff, General Gholam Ali Oveisi as the military governor of the 
capital city, Tehran.[6] The army divisions took position in key locations in the city. (Martial law was also declared in 
some other cities.) On September 8, the army opened fire on protesters, killing somewhere from 300 to 4000 (estimates 
vary). The day is often referred to as Black Friday. Unable to control the unrest, Shah dissolved the civil government 
headed by Prime Minister Jafar Sharif-Emami on November 6, and appointed General Gholam Reza Azhari as the prime 
minister. Azhari’s military government also failed to bring order to the country. As a last-ditch effort, as he was preparing 
to leave the country, Shah dissolved the military government and appointed Shapour Bakhtiar, a reformist critic of his 
rule, as the new prime minister on January 4, 1979. Bakhtiar’s government fell on February 11, and with it, the history of 
over two thousand years of monarchy in Iran came to an end.[6] 

[edit] Ireland 

During the Easter Rising in 1916, Lord Wimborne, a cousin of Winston Churchill and then Lord Lieutenant of Ireland, 
declared martial law to maintain order in the streets of Dublin. This was later extended both in duration and geographical 
reach to the whole of the country with the consent of the British government. Much of Ireland was declared under martial 
law by the British authorities during the Irish War of Independence. A large portion of Ireland was also under de facto 
martial law during the Irish Civil War. 

[edit] Israel 

Military administrative government was in effect from 1949 to 1966 over some geographical areas of Israel having large 
Arab populations, primarily the Negev, Galilee, and the Triangle. The residents of these areas were subject to a number of 
controlling measures that amounted to martial law.[7][8] Permits from the military governor had to be procurred to travel 
more than a given distance from a person's registered place of residence, and curfew, administrative detentions, and 
expulsions were common.[7] Although the military administration was officially for geographical areas, and not people, its 
restrictions were seldom enforced on the Jewish residents of these areas. In the 1950s, martial law ceased to be in effect 
for those Arab citizens living in predominantly Jewish cities, but remained in place in all Arab localities within Israel until 
1966. The West Bank is under Israeli martial law since 1967 to present, and Gaza Strip was under martial law until 2005, 
the Syrian Golan Heights was also under Israeli martial law, but after the Golan Heights law was passed the territory has 
been under Israeli civil law.[7] 
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During the 2006 Lebanon war, martial law was declared by Defense Minister Amir Peretz over the north of the country. 
The Israel Defense Forces were granted the authority to issue instructions to civilians, and to close down offices, schools, 
camps and factories in cities considered under threat of attack, as well as to impose curfews on cities in the north.[9] 

Instructions of the Home Front Command are obligatory under martial law, rather than merely recommended.[9] The order 
signed by Peretz was in effect for 48 hours[9] and was extended by the Cabinet and the Knesset Foreign Affairs and 
Defense Committee over the war's duration.[citation needed] 

[edit] Pakistan 

Martial law has been declared in Pakistan four times. On 7 October 1958, President Iskander Mirza staged a coup d'état. 
He abrogated the constitution, imposed martial law and appointed General Muhammad Ayub Khan as the Chief Martial 
Law Administrator and Aziz Ahmad as Secretary General and Deputy Chief Martial Law Administrator. However, three 
weeks later General Ayub—who had been openly questioning the authority of the government prior to the imposition of 
martial law—deposed Iskandar Mirza on 27 October 1958 and assumed the presidency that practically formalized the 
militarization of the political system in Pakistan.[6] Four years later a new document, Constitution of 1962 was adopted. 
The second martial law was imposed on 25 March 1969, when President Ayub Khan abrogated the Constitution of 1962 
and handed over power to the Army Commander-in-Chief, General Agha Mohammad Yahya Khan. On assuming the 
presidency, General Yahya Khan acceded to popular demands by abolishing the one-unit system in West Pakistan and 
ordered general elections on the principle of one man one vote. the third was imposed by the [General Zia] in 5 July 1979 
After several tumultuous years, which witnessed the secession of East Pakistan, politician Zulfikar Ali Bhutto took over in 
1971 as the first civilian martial law administrator in recent history, imposing selective martial law in areas hostile to his 
rule, such as the country's largest province, Balochistan. Following widespread civil disorder, General Muhammad Zia-ul-
Haq overthrew Bhutto and imposed martial law in its totality on July 5, 1977, in a bloodless coup d'état. Unstable areas 
were brought under control through indirect military action, such as Balochistan under Martial Law Governor, General 
Rahimuddin Khan. Civilian government resumed in 1988 following General Zia's death in an aircraft crash. 

On October 12, 1999, the government of Prime Minister Nawaz Sharif was dissolved, and the Army took control once 
more. But no martial law was imposed. General Pervez Musharraf took the title of Chief Executive until the President of 
Pakistan Rafiq Tarar resigned and General Musharraf became President. Elections were held in October 2002 and Mir 
Zafarullah Khan Jamali became Prime Minister of Pakistan. Jamali premiership was followed by Chaudhry Shujaat 
Hussain and Shaukat Aziz. While the government was supposed to be run by the elected Prime Minister, there was a 
common understanding that important decisions were made by the President General Musharraf. 

On November 3, 2007, President General Musharraf declared the state of emergency in the country which is claimed to be 
equivalent to the state of martial law as the constitution of Pakistan of 1973, was suspended, and the Chief Justices of the 
Supreme Court were fired. 

On November 12, 2007, Musharraf issued some amendments in the Military Act, which gave the armed forces some 
additional powers. 

[edit] Philippines 

Main article: Martial Law in the Philippines 

President of the Philippines Jose P. Laurel of the wartime Second Philippine Republic (puppet-government under Japan) 
placed the Philippines under martial law in 1944 through Proclamation No. 29, dated September 21. Martial law came into 
effect on September 22, 1944, at 9:00 am. Proclamation No. 30 was issued the next day, declaring the existence of a state 
of war between the Philippines and the United States and the United Kingdom. This took effect on September 23, 1944 at 
10:00 am. 
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The country was under martial law again from 1972 to 1981 under the authoritarian rule of Ferdinand Marcos. 
Proclamation No. 1081 (Proclaiming a State of Martial Law in the Philippines) was signed on September 21, 1972 and 
came into force on September 22 - exactly 28 years after similar proclamations by President Laurel. Martial law was 
declared to suppress increasing civil strife and the threat of communist takeover following a series of bombings and a 
government-staged assassination attempt on then Defence Minister Juan Ponce Enrile in Manila. The declaration of 
martial law was initially well-received by some sectors, but it eventually proved unpopular as excesses and human rights 
abuses by the military emerged, such as the use of torture as a method of extracting information. The well-known People 
Power Revolution of 1986 took place because of the many violated rights and abuse of authority of Marcos. The People 
Power Revolution eventually ousted Marcos, and he fled to Hawaii where he died in exile in 1989. 

There were rumours that President Gloria Macapagal-Arroyo was planning to impose martial law to put an end to military 
coup plots, general civilian dissatisfaction, and criticism of the legitimacy of her presidency due to dubious election 
results. Instead, a "State of National Emergency" was imposed to crush a coup plot and to tackle protesters which lasted 
from February 24, 2006 until March 3 of the same year. 

On December 4, 2009, through Proclamation No. 1959, President Macapagal-Arroyo has officially placed Maguindanao 
province under a state of martial law.[10] The declaration also suspended the writ of habeas corpus in the province.[11] The 
announcement was made days after hundreds of government troops were sent to the province, which would later raid 
armories of the powerful Ampatuan clan. The Ampatuan family was implicated in the massacre that saw the murder of 57 
persons, including women members of the rival Mangudadatu clan, human rights lawyers, and 31 media workers, in the 
worst incident of political violence in the nation's history. It has also been condemned worldwide as the worst loss of life 
of media professionals in one day in the history of journalism.[12] 

[edit] Poland 

Main article: Martial law in Poland 

Martial law was introduced in Communist Poland on December 13, 1981 by Generals Czesław Kiszczak and Wojciech 
Jaruzelski to prevent democratic opposition from gaining popularity and political power in the country. Thousands of 
people linked to democratic opposition, including Lech Wałęsa, were arbitrarily arrested and detained. About 100 deaths 
are attributed to the martial law, including 9 miners shot by the police during the pacification of striking Wujek Coal 
Mine. The martial law was lifted July 22, 1983. Polish society is divided in opinion on the necessity of introduction of the 
martial law, which is viewed by some as a lesser evil compared to alleged Soviet military intervention. The generals' trials 
are still in progress almost thirty years after the events. 

[edit] Switzerland 

There are no provisions for martial law as such in Switzerland. Under the Army Law of 1995 [4], the Army can be called 
upon by cantonal (state) authorities for assistance (Assistenzdienst). This regularly happens in the case of natural disasters 
or special protection requirements (e.g., for the World Economic Forum in Davos). This assistance generally requires 
parliamentary authorization, though, and takes place in the regular legal framework and under the civilian leadership of 
the cantonal authorities. On the other hand, the federal authorities are authorized to use the Army to enforce law and order 
when the Cantons no longer can or want to do so (Ordnungsdienst). With this came many significant points of reference. 
This power largely fell into disuse after World War II. See [5] . 

[edit] Taiwan 

See also: White Terror (Taiwan) 

Following World War II, the United Nations transferred rule of Taiwan to the Republic of China, which then initiated the 
longest period of martial law in modern history at the time. In the aftermath of the 228 Incident of 1947, martial law was 
declared in 1948 despite the democracy promised in the Constitution of the Republic of China. After the Nationalist-led 
Republic of China government lost control of its possessions in mainland China to the Communist Party of China and 
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retreated to Taiwan in 1949, the perceived need to suppress Communist and Taiwan Independence activities in Taiwan 
meant that martial law was not lifted until 1987. 

Today, still present martial law systems like in Syria (since the 1963 Syrian coup d'état) or in the West Bank (since the 
1967 Six-Day War with Israel) have surpassed Taiwan as longer ranging periods of active martial law. 

[edit] Thailand 

In Thailand many coups have taken place since the 1930s, but many have failed. In January 2004, the Prime Minister of 
Thailand, Thaksin Shinawatra, declared a state of martial law in the provinces of Pattani, Yala, and Narathiwat in 
response to the growing South Thailand insurgency. On September 19, 2006, Thailand's army declared martial law 
following a bloodless military coup in the Thai capital of Bangkok, declared while Prime Minister Shinawatra was in New 
York to address the United Nations General Assembly. General Sonthi Boonyaratglin took the control of the government, 
and soon after handed the premiership to ex-Army Chief General Surayud. Sonthi himself is Chief of the Administrative 
Reform Council. 

[edit] Turkey 

Main article: Martial law and state of emergency in Turkey 

Since the foundation of the Republic of Turkey in 1923 the military conducted three coups d'état and announced martial 
law. Martial law between 1978 and 1983 was replaced by a State of emergency that lasted until November 2002. 

[edit] FR Yugoslavia 

During the Yugoslav Wars in 1991, a "State of Direct War Threat" was declared. Although forces from the whole SFRY 
were included in this conflict, martial law was never announced, but after secession, Croatia and Bosnia and Herzegovina 
declared martial law. On March 23, 1999, a "State of Direct War Threat" was declared in the Yugoslavia, following the 
possibility of NATO air-strikes. The day after strikes began, martial law was declared, which lasted until June 2012, 
although strikes ended on June 10, following Kumanovo Treaty. 

[edit] United States of America 

See also: Suspension clause 

Through out United States history are several examples of the imposition of martial law, aside from that during the Civil 
War. 

During the War of 1812, General Andrew Jackson imposed martial law in New Orleans. Martial law was also imposed in 
a four mile radius around the vicinity. When word came of the end of the war, Jackson maintained martial law, contending 
that he had not gotten official word of the peace. A judge demanded habeas corpus for a man arrested for sedition. Rather 
than comply with the writ, Jackson had the judge arrested. 

In 1892, at Coeur d'Alene, Idaho, rebellious mine workers blew up a mill and shot at strike-breaking workers. The 
explosion leveled a four-story building and killed one person. The governor declared martial law. At the same time, a 
request was made for federal troops to back guardsmen. Over 600 people were arrested. The list was whittled down to two 
dozen ring leaders who were tried in military court. While in prison, the mine workers formed a new union, the Western 
Federation of Miners. 

In 1914, imposition of martial law climaxed the so-called Coal Field Wars in Colorado. Dating back decades, the conflicts 
came to a head in Ludlow in 1913. The Colorado National Guard was called in to quell the strikers. For a time, the peace 
was kept, but it is reported that the make-up of the Guard stationed at the mines began to shift from impartial normal 
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troops to companies of loyal mine guards. Clashes increased and the proclamation of martial law was made by the 
governor. President Wilson sent in federal troops, eventually ending the violence. 

In 1934, California Governor Frank Merriam placed the docks of San Francisco under martial law, citing "riots and 
tumult" resulting from a dock worker's strike. The Governor threatened to place the entire city under martial law. The 
National Guard was called in to open the docks, and a city-wide institution of martial law was averted when goods began 
to flow. The guardsmen were empowered to make arrests and to then try detainees or turn them over to the civil courts. 

Martial law and San Francisco were no strangers - following the earthquake of 1906, the troops stationed in the Presidio 
were pressed into martial law service. Guards were posted throughout the city, and all dynamite was confiscated. The 
dynamite was used to destroy buildings in the path of fires, to prevent the fires from spreading. Troops were ordered to 
shoot looters. 

Hawaii was placed under martial law in 1941, following the Japanese attack on Pearl Harbor. Hawaiians were, and are, of 
Asian descent, and the loyalty of these people was called into question. After the war, the federal judge for the islands 
condemned the conduct of martial law, saying, "Gov. Poindexter declared lawfully martial law but the Army went beyond 
the governor and set up that which was lawful only in conquered enemy territory namely, military government which is 
not bound by the Constitution. And they ... threw the Constitution into the discard and set up a military dictatorship." 

On 8/26/2005, in the wake of Hurricane Katrina, New Orleans was placed under martial law after widespread flooding 
rendered civil authority ineffective. The state of Louisiana does not have an actual legal construct called "martial law," but 
instead something quite like it: a state of public health emergency. The state of emergency allowed the governor to 
suspend laws, order evacuations, and limit the sales of items such as alcohol and firearms. The governor's order limited 
the state of emergency, to end on 9/25/2005, "unless terminated sooner." 

There have been many instances of the use of the military within the borders of the United States, such as during the 
Whiskey Rebellion and in the South during the civil rights crises, but these acts are not tantamount to a declaration of 
martial law. The distinction must be made as clear as that between martial law and military justice: deployment of troops 
does not necessarily mean that the civil courts cannot function, and that is one of the keys, as the Supreme Court noted, to 
martial law. 

The martial law concept in the U.S. is closely tied with the right of habeas corpus, which is in essence the right to a 
hearing on lawful imprisonment, or more broadly, the supervision of law enforcement by the judiciary. The ability to 
suspend habeas corpus is often equated with martial law.[citation needed] Article 1, Section 9 of the U.S. Constitution states, 
"The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the 
public Safety may require it." 

 
In United States law, martial law is limited by several court decisions that were handed down between the American Civil 
War and World War II. In 1878, Congress passed the Posse Comitatus Act, which forbids military involvement in 
domestic law enforcement without congressional approval. On October 1, 2002 United States Northern Command was 
established to provide command and control of Department of Defense homeland defense efforts and to coordinate 
defense support of civil authorities.[13] 

The National Guard is an exception, since unless federalized, they are under the control of state governors.[14] This was 
changed briefly: Public Law 109-364, or the "John Warner Defense Authorization Act of 2007" (H.R.5122), was signed 
by President Bush on October 17, 2006, and allowed the President to declare a "public emergency" and station troops 
anywhere in America and take control of state-based National Guard units without the consent of the governor or local 
authorities. Title V, Subtitle B, Part II, Section 525(a) of the JWDAA of 2007 reads "The [military] Secretary [of the 
Army, Navy or Air Force] concerned may order a member of a reserve component under the Secretary's jurisdiction to 
active duty...The training or duty ordered to be performed...may include...support of operations or missions undertaken by 
the member's unit at the request of the President or Secretary of Defense."[15] The President signed the Defense 
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Authorization Act of 2008 on January 13, 2008. However, Section 1068 in the enacted 2008 defense authorization bill 
(H.R. 4986: "National Defense Authorization Act for Fiscal Year 2008") repealed this section of PL 109-364.[16] 

[edit] The American Revolution 

As a result of the Boston Tea Party, Parliament passed the Massachusetts Government Act, one of the Intolerable Acts, 
which suppressed town meetings and assemblies, and imposed appointed government, tantamount to martial law.[17][18][19] 

[edit] New Orleans, Louisiana in the War of 1812 

During the War of 1812, U.S. General Andrew Jackson imposed martial law in New Orleans, Louisiana before repulsing 
the British in the Battle of New Orleans.[20][21][22] 

[edit] Ex parte Milligan 

On September 15, 1863, President Lincoln imposed Congressionally authorized martial law.[citation needed] The authorizing 
act allowed the President to suspend habeas corpus throughout the entire United States (which he had already done under 
his own authority on April 27, 1861). Lincoln imposed the suspension on "prisoners of war, spies, or aiders and abettors 
of the enemy," as well as on other classes of people, such as draft dodgers. The President's proclamation was challenged 
in Ex parte Milligan, 71 US 2 [1866]). The Supreme Court ruled that Lincoln's imposition of martial law (by way of 
suspension of habeas corpus) was unconstitutional in areas where the local courts were still in session. 

[edit] The Great Chicago Fire 

In response to the Great Chicago Fire of 1871, Chicago mayor Roswell B. Mason declared a state of martial law and 
placed General Philip Sheridan in charge of the city on October 9, 1871. After the fire was extinguished, there were no 
widespread disturbances and martial law was lifted within a few days.[23] 

[edit] The West Virginia Mine War 

During the events of the West Virginia Mine War, martial law was declared on the state of West Virginia. At the behest of 
Governor Cornwell, federal troops had been dispatched to Mingo County to deal with the striking miners.[citation needed] 

[edit] The Territory of Hawaii 

During World War II (1939 to 1945) what is now the State of Hawaii was held under martial law from December 7, 1941 
to October 24, 1944.[24] 

[edit] Freedom Riders 

On May 21, 1961, Governor Patterson of Montgomery, AL declared martial law. Freedom Riders 

[edit] Hurricane Katrina 

Contrary to many media reports at the time, martial law was not declared in New Orleans in the aftermath of Hurricane 
Katrina, because no such term exists in Louisiana state law. However, a State of Emergency was declared, which does 
give unique powers to the state government similar to those of martial law. On the evening of August 31, 2005, New 
Orleans Mayor Ray Nagin nominally declared "martial law" and said that officers didn't have to observe civil rights and 
Miranda rights in stopping the looters.[25] Federal troops were a common sight in New Orleans after Katrina. At one point, 
as many as 15,000 federal troops and National Guardsmen patrolled the city. Additionally it has been reported that armed 
contractors from Blackwater USA assisted in policing the city.[26] 
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[edit] National Defense Authorization Act for Fiscal Year 2012 (NDAA) Section 1031 

At least two American lawmakers have stated on the record that, in their opinion, Section 1031 of the National Defense 
Authorization Act for Fiscal Year 2012 legalizes or authorizes martial law in the United States. 

Senator Mark Udall (D-Colorado) stated "These provisions raise serious questions as to who we are as a society and what 
our Constitution seeks to protect...Section 1031 essentially repeals the Posse Comitatus Act of 1878 by authorizing the 
U.S. military to perform law enforcement functions on American soil."[27] 

Congressman Ron Paul (R-Texas) stated during an interview on the Alex Jones Show discussing NDAA that "This is a 
giant step -- this should be the biggest news going on right now -- literally legalizing martial law."[28] 

[edit] See also 

• Authoritarianism 

• Military junta a government led by a committee of military leaders. 

• Military dictatorship a government where in the political power resides with the military. 

• Military law (law to which members of the military are subject) 

• Military rule (disambiguation) 

• State of emergency 

• Martial law in Poland 

• Chief Martial Law Administrator 

• DEFCON 

[edit] Additional reading 

• Macomb, Alexander, Major General of the United States Army, The Practice of Courts Martial, (New York: 

Harper & Brothers, 1841) 154 pages. 

• Macomb, Alexander, Major General of the United States Army, A Treatise on Martial Law, and Courts-Martial as 

Practiced in the United States. (Charleston: J. Hoff, 1809), republished (New York: Lawbook Exchange, June 

2007), ISBN 1-58477-709-5, ISBN 978-1-58477-709-0, 340 pages.[29] 

• Rehnquist, William H. (1998). All the Laws but One: Civil Liberties in Wartime. New York: William Morrow & Co. 

ISBN 0-688-05142-1. 

• The Concise Oxford Dictionary of Politics / edited by Iain McLean and Alistair McMillan, Oxford University Press, 

2004. 

• Black's Law Dictionary : Definitions of the Terms and Phrases of American and English Jurisprudence, Ancient 

and Modern / by Henry Campbell Black, St. Paul : West Pub. Co., 1979 

[edit] References 

1. ^ a b "Martia Law". Sidlinger. Retrieved 2010-12-23. 

2. ^ Françoise Dubuc. "La Loi martiale telle qu'imposée au Québec en 1837 et en 1838", in Les Patriotes de 

1837@1838, May 20, 2000, retrieved May 10, 2009 

3. ^ Simon Apiku. Egypt to lift 25-year-old emergency laws. Middle East On-line, 23 March 2006.[1] 

4. ^ Joelle Bassoul. Egypt renews state of emergency for two years. Middle East On-line, 1 May 2005. [2] 

5. ^ Adam Morrow and Khaled Moussa al-Omrani. EGYPT: Despair Over Two More Years of Martial Law.Inter Press 

Service News Agency. [3] 

6. ^ a b "The Iranian Revolution". MacroHistory: World History. Retrieved 2010-12-23. 

7. ^ a b c Valerie Féron (2001). Palestine(s): Les déchirures. Paris, Editions du Felin. ISBN 2866453913. 



US Flag Fringe & Related Laws as of January 2012 - Continued 

70 | P a g e  

 

8. ^ Bassma Kodmani-Darwish (1997). La Diaspora Palestinienne. Paris: Presses Universitaires de France. 

ISBN 2130484867. 

9. ^ a b c Yaakov Katz and Amir Mizroch (15 July 2006). "Martial Law Declared in the North". 

10. ^ name="gmanews.tv">http://www.gmanews.tv/story/178575/arroyo-declares-martial-law-in-maguindanao 

11. ^ http://newsinfo.inquirer.net/breakingnews/nation/view/20091205-240233/Martial-law-declared-in-

Maguindanao 

12. ^ http://www.gmanews.tv/story/178575/arroyo-declares-martial-law-in-maguindanao 

13. ^ United States Northern Command website 

14. ^ Martial Law at US Constitution online 

15. ^ Remarks Of Sen. Patrick Leahy, National Defense Authorization Act For Fiscal Year 2007 

16. ^ Defense Authorization Act of 2008 

17. ^ colonial-america.suite101.com/article.cfm/law-that-started-the-american-revolution 

18. ^ "Governors or Generals?: A Note on Martial Law and the Revolution of 1689 in English America", Ian Steele, 

The William and Mary Quarterly, Third Series, Vol. 46, No. 2 (Apr., 1989), pp. 304-314 

19. ^ "Home > Boston Tea Party > A Tea Party Timeline: 1773-1775", Old South Meeting House 

20. ^ "The Battle of New Orleans Reconsidered: Andrew Jackson and Martial Law", Matthew Warshauer, Louisiana 

History: The Journal of the Louisiana Historical Association, Vol. 39, No. 3 (Summer, 1998), pp. 261-291 

21. ^ "A National Hero, the Battle of New Orleans", Andrew Jackson (1767-1845) 

22. ^ "Book Review: Andrew Jackson and the Politics of Martial Law: Nationalism, Civil Liberties, and Partisanship.", 

American Historical Review, December 2007 

23. ^ Morris, Roy, Jr., Sheridan: The Life and Wars of General Phil Sheridan, Crown Publishing, 1992, pp. 335-8. ISBN 

0-517-58070-5. 

24. ^ http://cup.columbia.edu/media/5004/robinson-tragedy.pdf 

25. ^ Martial law was also not declared in the State of Mississippi, although after briefly passing through Buruas, LA 

Hurricane Katrina actually made landfall in Mississippi resulting in near total destruction from state line to state 

line and a death toll in the hundreds. Federal troops as well as numerous other law enforcement agencies 

around the country were brought in to help but martial law was never declared. Foster, Mary; AP contributions 

(2010-08-27). "NOPD says feds probing order to shoot looters". WWLTV. Retrieved 2011-10-24. 

26. ^ Blackwater: Shadow Army by Jeremy Scahill Discussion begins at 3:40 in the clip. 

27. ^ http://www.ibtimes.com/articles/270213/20111220/ndaa-2012-ron-paul-martial-law.htm 

28. ^ http://www.ibtimes.com/articles/270213/20111220/ndaa-2012-ron-paul-martial-law.htm 

29. ^ Macomb on Martial Law and Courts Martial. 

[edit] External links 

• 'Martial law' in the Encyclopædia Britannica 

• Martial law in Thailand in 2005 

• Full text of the 1972 Martial Law in the Philippines 

• NSPD-51 

• Emergency Rule of 3rd Nov. 2007 Pakistan 

This page was last modified on 8 January 2012 at 16:58. 

 

http://en.wikipedia.org/wiki/Maritime_law 

Admiralty law 



71 | P a g e  

 

From Wikipedia, the free encyclopedia 

  (Redirected from Maritime law) 

Admiralty law 

History 
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Parties 

Carrier · Charterer · Consignee 

Consignor · Shipbroker · Ship-manager 

Ship-owner · Shipper · Stevedore 

Judiciary 

Admiralty court 

Vice admiralty court 

International conventions 

Hague-Visby Rules 

Hamburg Rules 

Rotterdam Rules 

UNCLOS 

Maritime Labour Convention 

International organisations 

International Maritime Organization 

London Maritime Arbitrators Association 

• v 

• d 

• e 

Admiralty law (also referred to as maritime law) is a distinct body of law which governs maritime questions and 
offenses. It is a body of both domestic law governing maritime activities, and private international law governing the 
relationships between private entities which operate vessels on the oceans. It deals with matters including marine 
commerce, marine navigation, shipping, sailors, and the transportation of passengers and goods by sea. Admiralty law 
also covers many commercial activities, although land based or occurring wholly on land, that are maritime in character. 

Admiralty law is distinguished from the Law of the Sea, which is a body of public international law dealing with 
navigational rights, mineral rights, jurisdiction over coastal waters and international law governing relationships between 
nations. 



US Flag Fringe & Related Laws as of January 2012 - Continued 

73 | P a g e  

 

Although each legal jurisdiction usually has its own enacted legislation governing maritime matters, admiralty law is 
characterized by a significant amount of international law developed in recent decades, including numerous multilateral 
treaties. 

Contents 

 [show]  

[edit] History of admiralty law 

Seaborne transport was one of the earliest channels of commerce, and rules for resolving disputes involving maritime 
trade were developed early in recorded history. Early historical records of these laws include the Rhodian law (Nomos 
Rhodion Nautikos)(of which no primary written specimen has survived, but which is alluded to in other legal texts: 
Roman and Byzantine legal codes) and later the customs of the Hanseatic League. In southern Italy the Ordinamenta et 
consuetudo maris (1063) at Trani and the Amalfian Laws were in effect from an early date. 

Islamic law also made major contributions to international admiralty law, departing from the previous Roman and 
Byzantine maritime laws in several ways. These included Muslim sailors being paid a fixed wage "in advance" with an 
understanding that they would owe money in the event of desertion or malfeasance, in keeping with Islamic conventions 
in which contracts should specify "a known fee for a known duration." (In contrast, Roman and Byzantine sailors were 
"stakeholders in a maritime venture, in as much as captain and crew, with few exceptions, were paid proportional 
divisions of a sea venture's profit, with shares allotted by rank, only after a voyage's successful conclusion.") Muslim 
jurists also distinguished between "coastal navigation, or cabotage", and voyages on the "high seas", and they made 
shippers "liable for freight in most cases except the seizure of both a ship and its cargo". Islamic law "departed from 
Justinian's Digest and the Nomos Rhodion Nautikos in condemning slave jettison", and the Islamic Qirad was a precursor 
to the European commenda limited partnership. The "Islamic influence on the development of an international law of the 
sea" can thus be discerned alongside that of the Roman influence.[1][verification needed] 

Admiralty law was introduced into England by Eleanor of Aquitaine while she was acting as regent for her son, King 
Richard the Lionheart. She had earlier established admiralty law on the island of Oleron (where it was published as the 
Rolls of Oleron) in her own lands (although she is often referred to in admiralty law books as "Eleanor of Guyenne"), 
having learned about it in the eastern Mediterranean while on a Crusade with her first husband, King Louis VII of France. 
In England, special admiralty courts handle all admiralty cases. These courts do not use the common law of England, but 
are civil law courts largely based upon the Corpus Juris Civilis of Justinian. 

Admiralty courts were a prominent feature in the prelude to the American Revolution. For example, the phrase in the 
Declaration of Independence "For depriving us in many cases, of the benefits of Trial by Jury" refers to the practice of 
Parliament giving the Admiralty Courts jurisdiction to enforce The Stamp Act in the American Colonies.[2] Because the 
Stamp Act was unpopular, a colonial jury was unlikely to convict a colonist of its violation. However, because admiralty 
courts did not (as is true today) grant trial by jury, a colonist accused of violating the Stamp Act could be more easily 
convicted by the Crown. 

Admiralty law became part of the law of the United States as it was gradually introduced through admiralty cases arising 
after the adoption of the U.S. Constitution in 1789. Many American lawyers who were prominent in the American 
Revolution were admiralty and maritime lawyers in their private lives. Those included are Alexander Hamilton in New 
York and John Adams in Massachusetts. 

In 1787 Thomas Jefferson, who was then ambassador to France, wrote to James Madison proposing that the U.S. 
Constitution, then under consideration by the States, be amended to include "trial by jury in all matters of fact triable by 
the laws of the land [as opposed the law of admiralty] and not by the laws of Nations [i.e. not by the law of admiralty]". 
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The result was the Seventh Amendment to the U.S. Constitution. Alexander Hamilton and John Adams were both 
admiralty lawyers and Adams represented John Hancock in an admiralty case in colonial Boston involving seizure of one 
of Hancock's ships for violations of Customs regulations. In the more modern era, Supreme Court Justice Oliver Wendell 
Holmes was an admiralty lawyer before ascending to the federal bench. 

[edit] Features of admiralty law 

[edit] Maintenance and cure 

The doctrine of maintenance and cure is rooted in the Article VI of the Rolls of Oleron promulgated in about 1160 A.D. 
The obligation to "cure" requires a shipowner to provide medical care, free of charge, to a seaman injured in the service of 
the ship, until the seaman has reached "maximum medical cure". The concept of "maximum medical cure" is more 
extensive than the concept "maximum medical improvement". The obligation to "cure" a seaman includes the obligation 
to provide him with medications and medical devices which improve his ability to function, even if they don't "improve" 
his actual condition. They may include long term treatments permit him to continue to function well. Common examples 
include prostheses, wheelchairs, and pain medications. 

The obligation of "maintenance" requires the shipowner to provide a seaman with his basic living expenses while he is 
convalescing. Once a seaman is able to work, he is expected to maintain himself. Consequently, a seaman can lose his 
right to maintenance, while the obligation to provide cure is ongoing. 

A seaman who is required to sue a shipowner to recover maintenance and cure may also recover his attorneys fees. 
Vaughan v. Atkinson, 369 U.S. 527 (1962). If a shipowner's breach of its obligation to provide maintenance and cure is 
willful and wanton, the shipowner may be subject to punitive damages. See Atlantic Sounding Co. v. Townsend, 557 U.S. 
___ (2009)(J. Thomas). 

[edit] Personal injuries to passengers 

Shipowners owe a duty of reasonable care to passengers (for a broad overview of this theory in law, see negligence). 
Consequently, passengers who are injured aboard ships may bring suit as if they had been injured ashore through the 
negligence of a third party. The passenger bears the burden of proving that the shipowner was negligent. While the statute 
of limitations is generally three years, suits against cruise lines must usually be brought within one year because of 
limitations contained in the passenger ticket. Notice requirements in the ticket may require a formal notice to be brought 
within six months of the injury. Most U.S. cruise line passenger tickets also have provisions requiring that suit to be 
brought in either Miami or Seattle. 

[edit] Maritime liens and mortgages 

See also: Maritime lien 

Banks which loan money to purchase ships, vendors who supply ships with necessaries like fuel and stores, seamen who 
are due wages, and many others have a lien against the ship to guarantee payment. To enforce the lien, the ship must be 
arrested or seized. An action to enforce a lien against a U.S. ship must be brought in federal court and cannot be done in 
state court. 

[edit] Salvage and treasure salvage 

See also: Marine salvage 
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When property is lost at sea and rescued by another, the rescuer is entitled to claim a salvage award on the salved 
property. There is no "life salvage". All mariners have a duty to save the lives of others in peril without expectation of 
reward. Consequently salvage law applies only to the saving of property. 

There are two types of salvage: contract salvage and pure salvage, which is sometimes referred to as "merit salvage". In 
contract salvage the owner of the property and salvor enter into a salvage contract prior to the commencement of salvage 
operations and the amount that the salvor is paid is determined by the contract. The most common salvage contract is 
called a "Lloyd's Open Form Salvage Contract". 

In pure salvage, there is no contract between the owner of the goods and the salvor. The relationship is one which is 
implied by law. The salvor of property under pure salvage must bring his claim for salvage in court, which will award 
salvage based upon the "merit" of the service and the value of the salvaged property. 

Pure salvage claims are divided into "high-order" and "low-order" salvage. In high-order salvage, the salvor exposes 
himself and his crew to the risk of injury and loss or damage to his equipment to salvage the damaged ship. Examples of 
high-order salvage are boarding a sinking ship in heavy weather, boarding a ship which is on fire, raising a ship or boat 
which has already sunk, or towing a ship which is in the surf away from the shore. Low-order salvage occurs where the 
salvor is exposed to little or no personal risk. Examples of low-order salvage include towing another vessel in calm seas, 
supplying a vessel with fuel, or pulling a vessel off a sand bar. Salvors performing high order salvage receive substantially 
greater salvage award than those performing low order salvage. 

In both high-order and low-order salvage the amount of the salvage award is based first upon the value of the property 
saved. If nothing is saved, or if additional damage is done, there will be no award. The other factors to be considered are 
the skills of the salvor, the peril to which the salvaged property was exposed, the value of the property which was risked 
in effecting the salvage, the amount of time and money expended in the salvage operation etc. 

A pure or merit salvage award will seldom exceed 50 percent of the value of the property salved. The exception to that 
rule is in the case of treasure salvage. Because sunken treasure has generally been lost for hundreds of years, while the 
original owner (or insurer, if the vessel was insured) continues to have an interest in it, the salvor or finder will generally 
get the majority of the value of the property. While sunken ships from the Spanish Main (such as Nuestra Señora de 
Atocha in the Florida Keys) are the most commonly thought of type of treasure salvage, other types of ships including 
German submarines from World War II which can hold valuable historical artifacts, American Civil War ships (the USS 
Maple Leaf in the St. Johns River, and the CSS Virginia in Chesapeake Bay), and sunken merchant ships (the SS Central 
America off Cape Hatteras) have all been the subject of treasure salvage awards.[citation needed] Due to refinements in side-
scanning sonars, many ships which were previously missing are now being located and treasure salvage is now a less 
risky endeavor than it was in the past, although it is still highly speculative. 

[edit] International conventions 

Prior to the mid-1970s, most international conventions concerning maritime trade and commerce originated in a private 
organization of maritime lawyers known as the Comité Maritime International (International Maritime Committee or 
CMI). Founded in 1897, the CMI was responsible for the drafting of numerous international conventions including the 
Hague Rules (International Convention on Bills of Lading), the Visby Amendments (amending the Hague Rules), the 
Salvage Convention and many others. While the CMI continues to function in an advisory capacity, many of its functions 
have been taken over by the International Maritime Organization, which was established by the United Nations in 1958 
but did not become truly effective until about 1974. 

The IMO has prepared numerous international conventions concerning maritime safety including the International 
Convention for the Safety of Life at Sea (SOLAS), the Standards for Training, Certification, and Watchkeeping (STCW), 
the International Regulations for Preventing Collisions at Sea (Collision Regulations or COLREGS), Maritime Pollution 
Regulations (MARPOL), International Aeronautical and Maritime Search and Rescue Convention (IAMSAR) and others. 
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The United Nations Convention on the Law of the Sea (UNCLOS) defined a treaty regarding protection of the marine 
environment and various maritime boundaries. 

Once adopted, the international conventions are enforced by the individual nations which are signatories, either through 
their local Coast Guards, or through their courts. 

[edit] Piracy 

Main article: Piracy 

Merchant vessels transiting areas of increased pirate activity (i.e. the Gulf of Aden, Somali Basin, Southern Red Sea and 
Bab-el-Mandeb straits) are advised to implement Self-Protective measures in accordance with most recent Best 
Management Practices agreed upon by the members of the merchant industry, and endorsed by the NATO Shipping 
Centre, and the Maritime Security Centre Horn-of-Africa (MSCHOA)[3] 

[edit] Individual countries 

[edit] Common law countries 

Most of the common law countries (including Pakistan, Singapore, India, and many other Commonwealth of Nations 
countries) follow English statute and case law. India still follows many Victorian-era British statutes such as the 
Admiralty Court Act 1861 [24 Vict c 10]. Whilst Pakistan now has its own statute, the Admiralty Jurisdiction of High 
Courts Ordinance, 1980 (Ordinance XLII of 1980), it also follows English case law. One reason for this is that the 1980 
Ordinance is partly modelled on old English admiralty law, namely the Administration of Justice Act 1956. The current 
statute dealing with the Admiralty jurisdiction of the England and Wales High Court is the Supreme Court Act 1981, ss. 
20-24, 37. The provisions in those sections are, in turn, based on the International Arrest Convention 1952. Other 
countries which do not follow the English statute and case laws, such as Panama, also have established well-known 
maritime courts which decide international cases on a regular basis. 

Admiralty courts assume jurisdiction by virtue of the presence of the vessel in its territorial jurisdiction irrespective of 
whether the vessel is national or not and whether registered or not, and wherever the residence or domicile or their owners 
may be. A vessel is usually arrested by the court to retain jurisdiction. State-owned vessels are usually immune from 
arrest. 

[edit] Canada 

Canada has adopted an expansive definition of its maritime law, which goes beyond the traditional English jurisdiction:[4] 

 

2. ...“Canadian maritime law” means the law that was administered by the Exchequer Court of Canada on its Admiralty 
side by virtue of the Admiralty Act, chapter A-1 of the Revised Statutes of Canada, 1970, or any other statute, or that 
would have been so administered if that Court had had, on its Admiralty side, unlimited jurisdiction in relation to 
maritime and admiralty matters, as that law has been altered by this Act or any other Act of Parliament;... 

... 

42. Canadian maritime law as it was immediately before June 1, 1971 continues subject to such changes therein as may 
be made by this Act or any other Act of Parliament.[5] 

This has been held by the Supreme Court of Canada, most recently in a 1998 case, to cover a very broad field: 
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“ 71...These cases establish a number of basic principles and themes regarding the sources and content of Canadian 
maritime law, the role of provincial law in relation thereto, and the scope for gradual change and development in 
maritime law. These general principles and themes, insofar as they are relevant to the instant appeals, may be 
summarized as follows: 

1. “Canadian maritime law” as defined in s. 2 of the Federal Court Act is a comprehensive body of federal 

law dealing with all claims in respect of maritime and admiralty matters. The scope of Canadian 

maritime law is not limited by the scope of English admiralty law at the time of its adoption into 

Canadian law in 1934. Rather, the word “maritime” is to be interpreted within the modern context of 

commerce and shipping, and the ambit of Canadian maritime law should be considered limited only by 

the constitutional division of powers in the Constitution Act, 1867. The test for determining whether a 

subject matter under consideration is within maritime law requires a finding that the subject matter is 

so integrally connected to maritime matters as to be legitimate Canadian maritime law within federal 

competence... 

2. Canadian maritime law is uniform throughout Canada, and it is not the law of any province of Canada. 

All of its principles constitute federal law and not an incidental application of provincial law... 

3. The substantive content of Canadian maritime law is to be determined by reference to its heritage. It 

includes, but is not limited to, the body of law administered in England by the High Court on its 

Admiralty side in 1934, as that body of law has been amended by the Canadian Parliament and as it has 

developed by judicial precedent to date... 

4. English admiralty law as incorporated into Canadian law in 1934 was an amalgam of principles deriving 

in large part from both the common law and the civilian tradition. It was composed of both the 

specialized rules and principles of admiralty, and the rules and principles adopted from the common 

law and applied in admiralty cases. Although most of Canadian maritime law with respect to issues of 

tort, contract, agency and bailment is founded upon the English common law, there are issues specific 

to maritime law where reference may fruitfully be made to the experience of other countries and 

specifically, because of the genesis of admiralty jurisdiction, to civilian experience... 

5. The nature of navigation and shipping activities as they are practised in Canada makes a uniform 

maritime law a practical necessity. Much of maritime law is the product of international conventions, 

and the legal rights and obligations of those engaged in navigation and shipping should not arbitrarily 

change according to jurisdiction. The need for legal uniformity is particularly pressing in the area of 

tortious liability for collisions and other accidents that occur in the course of navigation... 

6. In those instances where Parliament has not passed legislation dealing with a maritime matter, the 

inherited non-statutory principles embodied in Canadian maritime law as developed by Canadian courts 

remain applicable, and resort should be had to these principles before considering whether to apply 

provincial law to resolve an issue in a maritime action... 

7. Canadian maritime law is not static or frozen. The general principles established by this Court with 

respect to judicial reform of the law apply to the reform of Canadian maritime law, allowing 

development in the law where the appropriate criteria are met...[6] 
” 

 
This has had the effect of displacing many provincial statutes that were previously being used in maritime liability cases, 
and the implications are still being worked out.[7] 

 



US Flag Fringe & Related Laws as of January 2012 - Continued 

78 | P a g e  

 

[edit] United States 

Main article: United States admiralty law 

[edit] Jurisdiction 

Article III, Section 2 of the United States Constitution grants original jurisdiction to U.S. federal courts over admiralty and 
maritime matters, however that jurisdiction is not exclusive and most maritime cases can be heard in either state or federal 
courts under the "saving to suitors" clause.[8] 

There are five types of cases which can only be brought in federal court: Limitation of Shipowner's Liability, Vessel 
Arrests in Rem, Property arrests Quasi in Rem, Salvage cases, and Petitory and Possession Actions. The common element 
of those cases are that they require the court to exercise jurisdiction over maritime property. For example, in a Petitory 
and Possession Action, a vessel whose title is in dispute, usually between co-owners, will be put in the possession of the 
court until the title dispute can be resolved. In a Limitation Action the shipowner will post a bond reflecting the value of 
the vessel and her pending freight. A sixth category, that of prize (law), relating to claims over vessels captured during 
wartime, has been rendered obsolete due to changes in the laws and practices of warfare. 

Aside from those five types of cases, all other maritime cases, such as claims for personal injuries, cargo damage, 
collisions, maritime products liability, and recreational boating accidents may be brought in either federal or state court. 

From a tactical standpoint it is important to consider that in federal courts in the United States, there is generally no right 
to trial by jury in admiralty cases, although the Jones Act grants a jury trial to seamen suing their employers. 

Maritime law is governed by a uniform three year statute of limitations for personal injury and wrongful death cases. 
Cargo cases must be brought within two years (extended from the one-year allowance under the Hague-Visby Rules), 
pursuant to the adoption of the Rotterdam Rules.[9] Most major cruise ship passenger tickets have a one year statute of 
limitations. 

[edit] Applicable law 

A state court hearing an admiralty or maritime case is required to apply the admiralty and maritime law, even if it 
conflicts with the law of the state, under a doctrine known as the "reverse-Erie doctrine". While the "Erie doctrine" 
requires that federal courts hearing state actions must apply substantive state law, the "reverse-Erie doctrine" requires state 
courts hearing admiralty cases to apply substantive federal admiralty law. However, state courts are allowed to apply state 
procedural law.[10] This change can be significant. 

[edit] Features of U.S. admiralty law 

[edit] Cargo claims 

Claims for damage to cargo shipped in international commerce are governed by the Carriage of Goods by Sea Act 
(COGSA), which is the U.S. enactment of the Hague Rules. One of its key features is that a shipowner is liable for cargo 
damaged from "hook to hook", meaning from loading to discharge, unless it is exonerated under one of 17 exceptions to 
liability, such as an "act of God", the inherent nature of the goods, errors in navigation, and management of the ship. 

[edit] Personal injuries to seamen 

Seamen injured aboard ship have three possible sources of compensation: the principle of maintenance and cure, the 
doctrine of unseaworthiness, and the Jones Act. The principle of maintenance and cure requires a shipowner to both pay 
for an injured seaman's medical treatment until maximum medical recovery (MMR) is obtained and provide basic living 
expenses until completion of the voyage, even if the seaman is no longer aboard ship. 
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[edit] Maritime law academic programs 

There are several universities around the world that offer maritime law programs. What follows is a partial list of 
universities offering postgraduate maritime courses: 

• Canada  

o Dalhousie Law School - LL.M in marine and environmental law 

• Germany  

o University of Hamburg with Max Planck Institute for Comparative and International Private Law - PhD in 

maritime law 

• Malaysia  

o Universiti Teknologi Mara - LL.M in Legal Aspects of Marine Affairs 

• Netherlands  

o Erasmus University Rotterdam - LL.M. in Business, Corporate, and Maritime Law; Master of Science 

(M.Sc.) In Maritime Economics and Logistics (MEL) 

• Norway  

o University of Oslo (Scandinavian Institute of Maritime Law) - LL.M in maritime law 

• Singapore  

o National University of Singapore - LL.M in maritime law (Graduate Diploma in Maritime Law and 

Arbitration International Maritime Organization) 

• South Africa  

o University of Cape Town - Masters in Maritime Law 

• Spain  

o Comillas Pontifical University - Master in Maritime Business and Maritime Law (ICADE - Spanish 

Maritime Institute) 

o University of Deusto - Master in Maritime Enterprise Management and Maritime Law 

• Sweden  

o Lund University - LL.M in maritime law 

o World Maritime University Master of Science in Maritime Affairs (Maritime Law and Policy) 

• Thailand  

o Thammasat University - LL.M. in international trade law 

• United Kingdom  

o City University London - LL.M in Maritime Law 

o Lloyd's Maritime Academy - Foundation Diploma in Admiralty Law and Practice 

o London Metropolitan University - LL.M. in International Trade, Transport & Maritime Law 

o Plymouth University - LLM Maritime and Marine Law, LLM Maritime and Marine Law and Practice 

o Swansea University (Institute of International Shipping and Trade Law) - LL.M. in commercial and 

maritime law 

o University of Bristol - LL.M. in maritime law 

o University College London - LL.M. in maritime law 

o University of Hertfordshire - LL.M. in maritime law 

o University of Nottingham - LL.M. in maritime law 

o University of Southampton School of Law (Institute of Maritime Law) - LLB (Maritime Law) and LL.M 

Maritime Law 

• United States  

o St. Thomas University School of Law 

o Tulane University Law School - LL.M in admiralty 

o University of Miami Law School - LL.M in Ocean and Coastal Law 

[edit] See also 
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• Admiralty 

• Amalfian Laws 

• Barratry (admiralty law) 

• Canals 

• Declaration of London 

• Docks 

• General average 

• Piers 

• Piracy 

• Prize 

• Shipping 

• United Nations Convention on the Law of the Sea

• Wharves 
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Common law 

From Wikipedia, the free encyclopedia 

For other uses, see Common law (disambiguation). 

Common law (also known as case law or precedent) is law developed by judges through decisions of courts and similar 
tribunals rather than through legislative statutes or executive branch action. A "common law system" is a legal system that 
gives great precedential weight to common law,[1] on the principle that it is unfair to treat similar facts differently on 
different occasions.[2] The body of precedent is called "common law" and it binds future decisions. In cases where the 
parties disagree on what the law is, a common law court looks to past precedential decisions of relevant courts. If a similar 
dispute has been resolved in the past, the court is bound to follow the reasoning used in the prior decision (this principle is 
known as stare decisis). If, however, the court finds that the current dispute is fundamentally distinct from all previous 
cases (called a "matter of first impression"), judges have the authority and duty to make law by creating precedent.[3] 
Thereafter, the new decision becomes precedent, and will bind future courts. 

In practice, common law systems are considerably more complicated than the system described above. The decisions of a 
court are binding only in a particular jurisdiction, and even within a given jurisdiction, some courts have more power than 
others. For example, in most jurisdictions, decisions by appellate courts are binding on lower courts in the same 
jurisdiction and on future decisions of the same appellate court, but decisions of lower courts are only non-binding 
persuasive authority. Interactions between common law, constitutional law, statutory law and regulatory law also give rise 
to considerable complexity. However, stare decisis, the principle that similar cases should be decided according to 
consistent principled rules so that they will reach similar results, lies at the heart of all common law systems. 

Common law legal systems are in widespread use, particularly in England where it originated in the Middle Ages,[4] and 
in nations or regions that trace their legal heritage to England as former colonies of the British Empire, including the 
United States, Barbados,[5] Malaysia, Singapore, Bangladesh, Pakistan, Sri Lanka, India,[6] Ghana, Cameroon, Canada, 
Ireland, New Zealand, South Africa, Zimbabwe, Hong Kong, and Australia.[7] 

Contents 

 [show]  

[edit] Primary connotations 

The term common law has three main connotations and several historical meanings worth mentioning: 

[edit] 1. Common law as opposed to statutory law and regulatory law 

Connotation 1 distinguishes the authority that promulgated a law. For example, most areas of law in most Anglo-
American jurisdictions include "statutory law" enacted by a legislature, "regulatory law" promulgated by executive branch 
agencies pursuant to delegation of rule-making authority from the legislature, and common law or "case law", i.e., 
decisions issued by courts (or quasi-judicial tribunals within agencies).[8][9] This first connotation can be further 
differentiated into (a) pure common law arising from the traditional and inherent authority of courts to define what the law 
is, even in absence of an underlying statute, e.g., most criminal law and procedural law before the 20th century, and even 
today, most of contract law and the law of torts, and (b) court decisions that interpret and decide the fine boundaries and 
distinctions in law promulgated by other bodies. This body of common law, sometimes called "interstitial common law," 
includes judicial interpretations of the Constitution, of statutes, and of regulations, and examples of application of law to 
facts.[10] 
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[edit] 2. Common law legal systems as opposed to civil law legal systems 

Connotation 2 differentiates "common law" jurisdictions and legal systems from "civil law" or "code" jurisdictions.[10] 
Common law systems place great weight on court decisions, which are considered "law" with the same force of law as 
statutes—for nearly a millennium, common law courts have had the authority to make law where no legislative statute 
exists, and statutes mean what courts interpret them to mean. By contrast, in civil law jurisdictions (the legal tradition that 
prevails in, or is combined with common law in, Europe and most non-Islamic, non-common law countries), courts lack 
authority to act where there is no statute, and judicial precedent is given less interpretive weight (which means that a judge 
deciding a given case has more freedom to interpret the text of a statute independently, and less predictably), and 
scholarly literature is given more. For example, the Napoleonic code expressly forbade French judges from pronouncing 
general principles of law.[11] 

As a rough rule of thumb, common law systems trace their history to England, while civil law systems trace their history 
to Roman law and the Napoleonic Code. 

The contrast between common law and civil law systems is elaborated in "Contrasts between common law and civil law 
systems" and "Alternatives to common law systems", below. 

[edit] 3. Law as opposed to equity 

Connotation 3 differentiates "common law" (or just "law") from "equity".[8][9] Before 1873, England had two parallel court 
systems: courts of "law" that could only award money damages and recognized only the legal owner of property, and 
courts of "equity" (courts of chancery) that could issue injunctive relief (that is, a court order to a party to do something, 
give something to someone, or stop doing something) and recognized trusts of property. This split propagated to many of 
the colonies, including the United States (see "Reception Statutes", below). For most purposes, most jurisdictions, 
including the U.S. federal system and most states, have merged the two courts.[12][13] Additionally, even before the 
separate courts were merged together, most courts were permitted to apply both law and equity, though under potentially 
different procedural law. Nonetheless, the historical distinction between "law" and "equity" remains important today when 
the case involves issues such as the following: 

• categorizing and prioritizing rights to property—for example, the same article of property often has a "legal 

title" and an "equitable title," and these two groups of ownership rights may be held by different people. 

• in the United States, determining whether the Seventh Amendment's right to a jury trial applies (a 

determination of a fact necessary to resolution of a "common law" claim)[14] or whether the issue will be decided 

by a judge (issues of what the law is, and all issues relating to equity). 

• the standard of review and degree of deference given by an appellate tribunal to the decision of the lower 

tribunal under review (issues of law are reviewed de novo, that is, "as if new" from scratch by the appellate 

tribunal, while most issues of equity are reviewed for "abuse of discretion," that is, with great deference to the 

tribunal below). 

• the remedies available and rules of procedure to be applied. 

[edit] 4. Historical uses 

In addition, there are several historical uses of the term that provide some background as to its meaning. The English 
Court of Common Pleas dealt with lawsuits in which the Monarch had no interest, i.e. between commoners. Additionally, 
from at least the 11th century and continuing for several centuries after that, there were several different circuits in the 
royal court system, served by itinerant judges who would travel from town to town dispensing the King's justice. The term 
"common law" was used to describe the law held in common between the circuits and the different stops in each circuit. 
The more widely a particular law was recognized, the more weight it held, whereas purely local customs were generally 
subordinate to law recognized in a plurality of jurisdictions. These definitions are archaic, their relevance having 
dissipated with the development of the English legal system over the centuries, but they do explain the origin of the term. 
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[edit] Basic principles of common law 

[edit] Common law adjudication 

In a common law jurisdiction several stages of research and analysis are required to determine "what the law is" in a given 
situation. First, one must ascertain the facts. Then, one must locate any relevant statutes and cases. Then one must extract 
the principles, analogies and statements by various courts of what they consider important to determine how the next court 
is likely to rule on the facts of the present case. Later decisions, and decisions of higher courts or legislatures carry more 
weight than earlier cases and those of lower courts.[15] Finally, one integrates all the lines drawn and reasons given, and 
determines "what the law is". Then, one applies that law to the facts. 

[edit] The common law evolves to meet changing social needs and improved understanding 

The common law is more malleable than statutory law. First, common law courts are not absolutely bound by precedent, 
but can (when extraordinarily good reason is shown) reinterpret and revise the law, without legislative intervention, to 
adapt to new trends in political, legal and social philosophy. Second, the common law evolves through a series of gradual 
steps, that gradually works out all the details, so that over a decade or more, the law can change substantially but without a 
sharp break, thereby reducing disruptive effects.[16] In contrast to common law incrementalism, the legislative process is 
very difficult to get started, as legislatures tend to delay action until a situation is totally intolerable.[citation needed] For these 
reasons, legislative changes tend to be large, jarring and disruptive (sometimes positively, sometimes negatively, and 
sometimes with unintended consequences). 

One example of the gradual change that typifies the common law is the gradual change in liability for negligence. For 
example, the traditional common law rule through most of the 19th century was that a plaintiff could not recover for a 
defendant's negligent production or distribution of a harmful instrumentality unless the two were in privity of contract. 
Thus, only the immediate purchaser could recover for a product defect, and if a part was built up out of parts from parts 
manufacturers, the ultimate buyer could not recover for injury caused by a defect in the part. In an 1842 English case, 
Winterbottom v. Wright,[17] the postal service had contracted with Wright to maintain its coaches. Winterbottom was a 
driver for the post. When the coach failed and injured Winterbottom, he sued Wright. The Winterbottom court recognized 
that there would be "absurd and outrageous consequences" if an injured person could sue any person peripherally 
involved, and knew it had to draw a line somewhere, a limit on the causal connection between the negligent conduct and 
the injury. The court looked to the contractual relationships, and held that liability would only flow as far as the person in 
immediate contract ("privity") with the negligent party. 

A first exception to this rule arose in an 1852 case by New York's highest court, Thomas v. Winchester,[18] which held that 
mislabeling a poison as an innocuous herb, and then selling the mislabeled poison through a dealer who would be 
expected to resell it, put "human life in imminent danger." Thomas used this as a reason to create an exception to the 
"privity" rule. In, 1909, New York held in Statler v. Ray Mfg. Co.[19] that a coffee urn manufacturer was liable to a person 
injured when the urn exploded, because the urn "was of such a character inherently that, when applied to the purposes for 
which it was designed, it was liable to become a source of great danger to many people if not carefully and properly 
constructed." 

Yet the privity rule survived. In Cadillac Motor Car Co. v. Johnson,[20] (decided in 1915 by the federal appeals court for 
New York and several neighboring states), the court held that a car owner could not recover for injuries from a defective 
wheel, when the automobile owner had a contract only with the automobile dealer and not with the manufacturer, even 
though there was "no question that the wheel was made of dead and ‘dozy‘ wood, quite insufficient for its purposes." The 
Cadillac court was willing to acknowledge that the case law supported exceptions for "an article dangerous in its nature or 
likely to become so in the course of the ordinary usage to be contemplated by the vendor." However, held the Cadillac 
court, "one who manufactures articles dangerous only if defectively made, or installed, e.g., tables, chairs, pictures or 
mirrors hung on the walls, carriages, automobiles, and so on, is not liable to third parties for injuries caused by them, 
except in case of willful injury or fraud," 
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Finally, in the famous case of MacPherson v. Buick Motor Co.,[21] in 1916, Judge Benjamin Cardozo for New York's 
highest court pulled a broader principle out of these predecessor cases. The facts were almost identical to Cadillac a year 
earlier: a wheel from a wheel manufacturer was sold to Buick, to a dealer, to MacPherson, and the wheel failed, injuring 
MacPherson. Judge Cardozo held: 

“ It may be that Statler v. Ray Mfg. Co. have extended the rule of Thomas v. Winchester. If so, this court is 

committed to the extension. The defendant argues that things imminently dangerous to life are poisons, 

explosives, deadly weapons—things whose normal function it is to injure or destroy. But whatever the rule in 

Thomas v. Winchester may once have been, it has no longer that restricted meaning. A scaffold (Devlin v. 

Smith, supra) is not inherently a destructive instrument. It becomes destructive only if imperfectly constructed. 

A large coffee urn (Statler v. Ray Mfg. Co., supra) may have within itself, if negligently made, the potency of 

danger, yet no one thinks of it as an implement whose normal function is destruction. What is true of the coffee 

urn is equally true of bottles of aerated water (Torgeson v. Schultz, 192 N. Y. 156). We have mentioned only 

cases in this court. But the rule has received a like extension in our courts of intermediate appeal. In Burke v. 

Ireland (26 App. Div. 487), in an opinion by CULLEN, J., it was applied to a builder who constructed a defective 

building; in Kahner v. Otis Elevator Co. (96 App. Div. 169) to the manufacturer of an elevator; in Davies v. 

Pelham Hod Elevating Co. (65 Hun, 573; affirmed in this court without opinion, 146 N. Y. 363) to a contractor 

who furnished a defective rope with knowledge of the purpose for which the rope was to be used. We are not 

required at this time either to approve or to disapprove the application of the rule that was made in these 

cases. It is enough that they help to characterize the trend of judicial thought.  

We hold, then, that the principle of Thomas v. Winchester is not limited to poisons, explosives, and things of like 
nature, to things which in their normal operation are implements of destruction. If the nature of a thing is such 
that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger. Its 
nature gives warning of the consequences to be expected. If to the element of danger there is added knowledge 
that the thing will be used by persons other than the purchaser, and used without new tests then, irrespective of 
contract, the manufacturer of this thing of danger is under a duty to make it carefully. ... There must be 
knowledge of a danger, not merely possible, but probable. ” 

 
Note that Cardozo's new "rule" exists in no prior case, but is inferrable as a synthesis of the "thing of danger" principle 
stated in them, merely extending it to "foreseeable danger" even if "the purposes for which it was designed" were not 
themselves "a source of great danger." MacPherson takes some care to present itself as foreseeable progression, not a wild 
departure. Note that Judge Cardozo continues to adhere to the original principle of Winterbottom, that "absurd and 
outrageous consequences" must be avoided, and he does so by drawing a new line in the last sentence quoted above: 
"There must be knowledge of a danger, not merely possible, but probable." But while adhering to the underlying principle 
that some boundary is necessary, MacPherson overruled the prior common law by rendering the formerly dominant factor 
in the boundary, that is, the privity formality arising out of a contractual relationship between persons, totally irrelevant. 
Rather, the most important factor in the boundary would be the nature of the thing sold and the foreseeable uses that 
downstream purchasers would make of the thing. 

This illustrates two crucial principles that are often not well understood by non-lawyers. (a) The law evolves, this 
evolution is in the hands of judges, and judges have "made law" for hundreds of years. (b) The reasons given for a 
decision are often more important in the long run than the outcome in a particular case. This is the reason that judicial 
opinions are usually quite long, and give rationales and policies that can be balanced with judgment in future cases, rather 
than the bright-line rules usually embodied in statutes. 
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[edit] Interaction of constitutional, statutory and common law 

In common law legal systems (connotation 2), the common law (connotation 1) is crucial to understanding almost all 
important areas of law. For example, in England and Wales and in most states of the United States, the basic law of 
contracts, torts and property do not exist in statute, but only in common law (though there may be isolated modifications 
enacted by statute). As another example, the Supreme Court of the United States in 1877,[22] held that a Michigan statute 
that established rules for solemnization of marriages did not abolish pre-existing common-law marriage, because the 
statute did not affirmatively require statutory solemnization and was silent as to preexisting common law. In almost all 
areas of the law (even those where there is a statutory framework, such as contracts for the sale of goods,[23] or the 
criminal law),[24] legislature-enacted statutes generally give only terse statements of general principle, and the fine 
boundaries and definitions exist only in the common law (connotation 1). To find out what the precise law is that applies 
to a particular set of facts, one has to locate precedential decisions on the topic, and reason from those decisions by 
analogy. To consider but one example, the First Amendment to the United States Constitution states "Congress shall make 
no law respecting an establishment of religion, or prohibiting the free exercise thereof"—but interpretation (that is, 
determining the fine boundaries, and resolving the tension between the "establishment" and "free exercise" clauses) of 
each of the important terms was delegated by Article III of the Constitution to the judicial branch,[25] so that the current 
legal boundaries of the Constitutional text can only be determined by consulting the common law.[26] 

In common law jurisdictions, legislatures operate under the assumption that statutes will be interpreted against the 
backdrop of the pre-existing common law and custom. For example, in most U.S. states, the criminal statutes are primarily 
codification of pre-existing common law. (Codification is the process of enacting a statute that collects and restates pre-
existing law in a single document—when that pre-existing law is common law, the common law remains relevant to the 
interpretation of these statutes.) In reliance on this assumption, modern statutes often leave a number of terms and fine 
distinctions unstated—for example, a statute might be very brief, leaving the precise definition of terms unstated, under 
the assumption that these fine distinctions will be inherited from pre-existing common law. (For this reason, many modern 
American law schools teach the common law of crime as it stood in England in 1789, because that centuries-old English 
common law is a necessary foundation to interpreting modern criminal statutes.) 

With the transition from English law, which had common law crimes, to the new legal system under the U.S. Constitution, 
which prohibited ex post facto laws at both the federal and state level, the question was raised whether there could be 
common law crimes in the United States. It was settled in the case of United States v. Hudson and Goodwin, 11 U.S. 32 
(1812), which decided that federal courts had no jurisdiction to define new common law crimes, and that there must 
always be a (constitutional) statute defining the offense and the penalty for it. 

Still, many states retain selected common law crimes. For example, in Virginia, the definition of the conduct that 
constitutes the crime of robbery exists only in the common law, and the robbery statute only sets the punishment.[27] 
Virginia Code section 1-200 establishes the continued existence and vitality of common law principles and provides that 
"The common law of England, insofar as it is not repugnant to the principles of the Bill of Rights and Constitution of this 
Commonwealth, shall continue in full force within the same, and be the rule of decision, except as altered by the General 
Assembly." 

By contrast to statutory codification of common law, some statutes displace common law, for example to create a new 
cause of action that did not exist in the common law, or to legislatively overrule the common law. An example is the tort 
of wrongful death, which allows certain persons, usually a spouse, child or estate, to sue for damages on behalf of the 
deceased. There is no such tort in English common law; thus, any jurisdiction that lacks a wrongful death statute will not 
allow a lawsuit for the wrongful death of a loved one. Where a wrongful death statute exists, the compensation or other 
remedy available is limited to the remedy specified in the statute (typically, an upper limit on the amount of damages). 
Courts generally interpret statutes that create new causes of action narrowly – that is, limited to their precise terms—
because the courts generally recognize the legislature as being supreme in deciding the reach of judge-made law unless 
such statute should violate some "second order" constitutional law provision (cf. judicial activism). 
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Where a tort is rooted in common law, all traditionally recognized damages for that tort may be sued for, whether or not 
there is mention of those damages in the current statutory law. For instance, a person who sustains bodily injury through 
the negligence of another may sue for medical costs, pain, suffering, loss of earnings or earning capacity, mental and/or 
emotional distress, loss of quality of life, disfigurement and more. These damages need not be set forth in statute as they 
already exist in the tradition of common law. However, without a wrongful death statute, most of them are extinguished 
upon death. 

In the United States, the power of the federal judiciary to review and invalidate unconstitutional acts of the federal 
executive branch is stated in the constitution, Article III sections 1 and 2: "The judicial Power of the United States, shall 
be vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish. 
... The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United 
States, and Treaties made, or which shall be made, under their Authority..." The first famous statement of "the judicial 
power" was Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). Later cases interpreted the "judicial power" of Article III 
to establish the power of federal courts to consider or overturn any action of Congress or of any state that conflicts with 
the Constitution. 

[edit] Overruling precedent—the limits of stare decisis 

The United States federal courts are divided into twelve regional circuits, each with a circuit court of appeals (plus a 
thirteenth, the Court of Appeals for the Federal Circuit, which hears appeals in patent cases and cases against the federal 
government, without geographic limitation). Decisions of one circuit court are binding on the district courts within the 
circuit and on the circuit court itself, but are only persuasive authority on sister circuits. District court decisions are not 
binding precedent at all, only persuasive. 

Most of the U.S. federal courts of appeal have adopted a rule under which, in the event of any conflict in decisions of 
panels (most of the courts of appeal almost always sit in panels of three), the earlier panel decision is controlling, and a 
panel decision may only be overruled by the court of appeals sitting en banc (that is, all active judges of the court) or by a 
higher court.[28] In these courts, the older decision remains controlling when an issue comes up the third time. 

Other courts, for example, the Court of Customs and Patent Appeals and the Supreme Court, always sit en banc, and thus 
the later decision controls. These courts essentially overrule all previous cases in each new case, and older cases survive 
only to the extent they do not conflict with newer cases. The interpretations of these courts - for example, Supreme Court 
interpretations of the constitution or federal statutes - are stable only so long as the older interpretation maintains the 
support of a majority of the court. The majority may persist through some combination of belief that the old decision is 
right, and that it is not sufficiently wrong to be overruled. 

In the UK, since 2009, the Supreme Court of the United Kingdom has the authority to overrule and unify decisions of 
lower courts. From 1966 to 2009, this power lay with the House of Lords, granted by the Practice Statement of 1966.[29] 

Canada's system, described below, avoids the regional variability of federal law. 

[edit] Common law as a foundation for commercial economies 

The reliance on judicial opinion is a strength of common law systems, and is a significant contributor to the robust 
commercial systems in the United Kingdom and United States. Because there is common law to give reasonably precise 
guidance on almost every issue, parties (especially commercial parties) can predict whether a proposed course of action is 
likely to be lawful or unlawful. This ability to predict gives more freedom to come close to the boundaries of the law.[30] 
For example, many commercial contracts are more economically efficient, and create greater wealth, because the parties 
know ahead of time that the proposed arrangement, though perhaps close to the line, is almost certainly legal. 
Newspapers, taxpayer-funded entities with some religious affiliation, and political parties can obtain fairly clear guidance 
on the boundaries within which their freedom of expression rights apply. 
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In contrast, in non-common-law countries, and jurisdictions with very weak respect for precedent (example, the U.S. 
Patent Office), fine questions of law are redetermined anew each time they arise, making consistency and prediction more 
difficult, and procedures far more protracted than necessary because parties cannot rely on written statements of law as 
reliable guides. In jurisdictions that do not have a strong allegiance to a large body of precedent, parties have less a priori 
guidance and must often leave a bigger "safety margin" of unexploited opportunities, and final determinations are reached 
only after far larger expenditures on legal fees by the parties. 

This is the reason for the frequent choice of the law of the State of New York in commercial contracts.[31] Commercial 
contracts almost always include a "choice of law clause" to reduce uncertainty. Somewhat surprisingly, contracts 
throughout the world (for example, contracts involving parties in Japan, France and Germany, and from most of the other 
states of the United States) often choose the law of New York, even where the relationship of the parties and transaction 
to New York is quite attenuated. Because of its history as the nation's commercial center, New York common law has a 
depth and predictability not (yet) available in any other jurisdiction. Similarly, corporations are often formed under 
Delaware corporate law, and contracts relating to corporate law issues (merger and acquisitions of companies, rights of 
shareholders, and so on.) include a Delaware choice of law clause, because of the deep body of law in Delaware on these 
issues.[32] On the other hand, some other jurisdictions have sufficiently developed bodies of law so that parties have no 
real motivation to choose the law of a foreign jurisdiction (for example, England and Wales, and the state of California), 
but not yet so fully developed that parties with no relationship to the jurisdiction choose that law[citation needed]. The common 
theme in each case is that commercial parties seek predictability and simplicity in their contractual relations, and 
frequently choose the law of a common law jurisdiction with a well-developed body of common law to achieve that result. 

Likewise, for litigation of commercial disputes arising out of unpredictable torts (as opposed to the prospective choice of 
law clauses in contracts discussed in the previous paragraph), certain jurisdictions attract an unusually high fraction of 
cases, because of the predictability afforded by the depth of decided cases. For example, London is considered the pre-
eminent centre for litigation of admiralty cases.[33] 

This is not to say that common law is better in every situation. For example, civil law can be clearer than case law when 
the legislature has had the foresight and diligence to address the precise set of facts applicable to a particular situation. For 
that reason, civil law statutes tend to be somewhat more detailed than statutes written by common law legislatures – but, 
conversely, that tends to make the statute more difficult to read (the United States tax code is an example).[34] Nonetheless, 
as a practical matter, no civil law legislature can ever address the full spectrum of factual possibilities in the breadth, 
depth and detail of the case law of the common law courts of even a smaller jurisdiction, and that deeper, more complete 
body of law provides additional predictability that promotes commerce. 

[edit] History 

The term "common law" originally derives from the reign of Henry II of England, in the 1150s and 1160s. The "common 
law" was the law that emerged as "common" throughout the realm (as distinct from the various legal codes that preceded 
it, such as Mercian law, the Danelaw and the law of Wessex)[35] as the king's judges followed each other's decisions to 
create a unified common law throughout England. The doctrine of precedent developed during the 12th and 13th 
centuries,[36] as the collective judicial decisions that were based in tradition, custom and precedent.[37] 

The form of reasoning used in common law is known as casuistry or case-based reasoning. The common law, as applied 
in civil cases (as distinct from criminal cases), was devised as a means of compensating someone for wrongful acts known 
as torts, including both intentional torts and torts caused by negligence, and as developing the body of law recognizing 
and regulating contracts. The type of procedure practiced in common law courts is known as the adversarial system; this is 
also a development of the common law. 

[edit] Medieval English common law 

See also: English law 
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In the late 800s, Alfred the Great assembled the Doom book (not to be confused with the more-famous Domesday Book 
from 200 years later), which collected the existing laws of Kent, Wessex, and Mercia, and attempted to blend in the 
Mosaic code, Christian principles, and old Germanic customs.[38] 

Before the Norman conquest in 1066, justice was administered primarily by what is today known as the county courts (the 
modern "counties" were referred to as "Shires" in pre-Norman times), presided by the diocesan bishop and the sheriff, 
exercising both ecclesiastical and civil jurisdiction.[39] Trial by jury began in these courts.[39][citation needed] 

In 1154, Henry II became the first Plantagenet king. Among many achievements, Henry institutionalized common law by 
creating a unified system of law "common" to the country through incorporating and elevating local custom to the 
national, ending local control and peculiarities, eliminating arbitrary remedies and reinstating a jury system – citizens 
sworn on oath to investigate reliable criminal accusations and civil claims. The jury reached its verdict through evaluating 
common local knowledge, not necessarily through the presentation of evidence, a distinguishing factor from today's civil 
and criminal court systems. 

Henry II developed the practice of sending judges from his own central court to hear the various disputes throughout the 
country. His judges would resolve disputes on an ad hoc basis according to what they interpreted the customs to be. The 
king's judges would then return to London and often discuss their cases and the decisions they made with the other judges. 
These decisions would be recorded and filed. In time, a rule, known as stare decisis (also commonly known as precedent) 
developed, whereby a judge would be bound to follow the decision of an earlier judge; he was required to adopt the earlier 
judge's interpretation of the law and apply the same principles promulgated by that earlier judge if the two cases had 
similar facts to one another. Once judges began to regard each other's decisions to be binding precedent, the pre-Norman 
system of local customs and law varying in each locality was replaced by a system that was (at least in theory, though not 
always in practice) common throughout the whole country, hence the name "common law." 

Henry II's creation of a powerful and unified court system, which curbed somewhat the power of canonical (church) 
courts, brought him (and England) into conflict with the church, most famously with Thomas Becket, the Archbishop of 
Canterbury. Eventually, Becket was murdered inside Canterbury Cathedral by four knights who believed themselves to be 
acting on Henry's behalf. Whether Henry actually intended to bring about the assassination of Becket is debatable, but 
there is no question that at the time of the murder, the two men were embroiled in a bitter dispute regarding the power of 
Royal Courts to exercise jurisdiction over former clergymen. The murder of the Archbishop gave rise to a wave of 
popular outrage against the King. Henry was forced to repeal the disputed laws and to abandon his efforts to hold church 
members accountable for secular crimes (see also Constitutions of Clarendon). 

Judge-made common law operated as the primary source of law for several hundred years, before Parliament acquired 
legislative powers to create statutory law. It is important to understand that common law is the older and more traditional 
source of law, and legislative power is simply a layer applied on top of the older common law foundation. Since the 12th 
century, courts have had parallel and co-equal authority to make law[40] -- "legislating from the bench" is a traditional and 
essential function of courts, which was carried over into the U.S. system as an essential component of the "judicial power" 
specified by Article III of the U.S. constitution.[41] Justice Oliver Wendell Holmes, Jr. observed in 1917 that "judges do 
and must legislate."[42] There are legitimate debates on how the powers of courts and legislatures should be balanced. 
However, a view that courts lack law-making power is historically inaccurate and constitutionally unsupportable. 

[edit] Influences of foreign legal systems 

[edit] Roman law 

The term "common law" (connotation 2) is often used as a contrast to Roman-derived "civil law", and the fundamental 
processes and forms of reasoning in the two are quite different. Nonetheless, there has been considerable cross-
fertilization of ideas, while the two traditions and sets of foundational principles remain distinct. 
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By the time of the rediscovery of the Roman law in Europe in the 12th and 13th centuries, the common law had already 
developed far enough to prevent a Roman law reception as it occurred on the continent.[43] However, the first common law 
scholars, most notably Glanvill and Bracton, as well as the early royal common law judges, had been well accustomed 
with Roman law. Often, they were clerics trained in the Roman canon law.[44] One of the first and throughout its history 
one of the most significant treatises of the common law, Bracton’s De Legibus et Consuetudinibus Angliae (On the Laws 
and Customs of England), was heavily influenced by the division of the law in Justinian’s Institutes.[45] The impact Roman 
law had decreased sharply after the age of Bracton, but the Roman divisions of actions into in rem (typically, actions 
against a thing or property for the purpose of gaining title to that property; must be filed in a court where the property is 
located) and in personam (typically, actions directed against a person; these can affect a person's rights and, since a person 
often owns things, his property too) used by Bracton had a lasting effect and laid the groundwork for a return of Roman 
law structural concepts in the 18th and 19th centuries. Signs of this can be found in Blackstone’s Commentaries on the 
Laws of England,[46] and Roman law ideas regained importance with the revival of academic law schools in the 19th 
century.[47] As a result, today, the main systematic divisions of the law into property, contract, and tort (and to some extent 
unjust enrichment) can be found in the civil law as well as in the common law.[48] 

[edit] Propagation of the common law to the colonies and Commonwealth by reception statutes 

[edit] Initial reception of English common law into new colonies 

In Commentaries on the Laws of England (Bk I, ch.4, pp 106–108), Sir William Blackstone described the process by 
which English common law followed English colonization: 

Plantations or colonies, in distant countries, are either such where the lands are claimed by right of occupancy only, by 
finding them desert and uncultivated, and peopling them from the mother-country; or where, when already cultivated, they 
have been either gained by conquest, or ceded to us by treaties. And both these rights are founded upon the law of nature, 
or at least upon that of nations. But there is a difference between these two species of colonies, with respect to the laws by 
which they are bound. For it hath been held, that if an uninhabited country be discovered and planted by English subjects, 
all the English laws then in being, which are the birthright of every subject, are immediately there in force... But in 
conquered or ceded countries, that have already laws of their own, the king may indeed alter and change those laws; but, 
till he does actually change them, the ancient laws of the country remain, unless such as are against the law of God, as in 
the case of an infidel country. 

In other words, if an 'uninhabited' or 'infidel' territory is colonized by Britain, then the English law automatically applies 
in this territory from the moment of colonization; however if the colonized territory has a pre-existing legal system, the 
native law would apply (effectively a form of indirect rule) until formally superseded by the English law, through Royal 
Prerogative subjected to the Westminster Parliament. 

[edit] Reception statutes as a step in decolonization 

As colonies gained independence from England, most adopted English common law as the basis for their legal systems. In 
most cases, newly independent colonies received common law precedent as of the date independence as the default law, to 
the extent not explicitly rejected by the newly freed colony's founding documents or government. 

[edit] Reception statutes in the United States 

For example, following the American Revolution in 1776, one of the first legislative acts undertaken by each of the newly 
independent states was to adopt a "reception statute" that gave legal effect to the existing body of English common law to 
the extent that American legislation or the Constitution had not explicitly rejected English law.[49] Some states enacted 
reception statutes as legislative statutes, while other states received the English common law through provisions of the 
state's constitution, and some by court decision. British traditions such as the monarchy were rejected by the U.S. 
Constitution, but many English common law traditions such as habeas corpus, jury trials, and various other civil liberties 
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were adopted in the United States. Significant elements of English common law prior to 1776 still remain in effect in 
many jurisdictions in the United States, because they have never been rejected by American courts or legislatures.[50] 

For example, the New York Constitution of 1777[51] provides that: 

[S]uch parts of the common law of England, and of the statute law of England and Great Britain, and of the acts of the 

legislature of the colony of New York, as together did form the law of the said colony on the 19th day of April, in the 

year of our Lord one thousand seven hundred and seventy-five, shall be and continue the law of this State, subject to 

such alterations and provisions as the legislature of this State shall, from time to time, make concerning the same. 

Alexander Hamilton emphasized in The Federalist that this New York constitutional provision expressly made the 
common law subject "to such alterations and provisions as the legislature shall from time to time make concerning the 
same."[52] Thus, even when reception was effected by a constitution, the common law was still subject to alteration by a 
legislature's statute. 

One could note a certain irony: one of the first acts of many of the newly independent states was to adopt the law of the 
foreign sovereign from whom independence had just been gained. But this is one more demonstration of the point 
mentioned above (Commercial economies), that the newly independent states recognized the importance of a predictable 
and established body of law to govern the conduct of citizens and businesses, and therefore adopted the richest available 
source of law. 

The Northwest Ordinance, which was approved by the Congress of the Confederation in 1787, guaranteed "judicial 
proceedings according to the course of the common law." Nathan Dane, the primary author of the Northwest Ordinance, 
viewed this provision as a default mechanism in the event that federal or territorial statutes were silent about a particular 
matter; he wrote that if "a statute makes an offence, and is silent as to the mode of trial, it shall be by jury, according to the 
course of the common law."[53] In effect, the provision operated as a reception statute, giving legal authority to the 
established common law in the vast territories where no states had yet been established. 

Over time, as new states were formed from federal territories, these territorial reception statutes became obsolete and were 
re-enacted as state law. For example, a reception statute enacted by legislation in the state of Washington requires that 
"[t]he common law, so far as it is not inconsistent with the Constitution and laws of the United States, or of the state of 
Washington nor incompatible with the institutions and condition of society in this state, shall be the rule of decision in all 
the courts of this state."[54] In this way, the common law was eventually incorporated into the legal systems of every state 
except Louisiana (which inherited a civil law system from its French colonizers before the Louisiana Purchase of 1803, 
adopting a code similar to but not directly based on the Napoleonic Code of 1804). 

[edit] Reception of the Common Law in Canada 

The common law has been received in the Canadian provinces and territories in different ways. In the four Atlantic 
provinces (Nova Scotia, New Brunswick, Prince Edward Island, and Newfoundland and Labrador), the reception of 
English law was automatic, under the principle set out by Blackstone relating to settled colonies. British colonists were 
considered to have brought English common law as well as applicable English statutes with them. No reception statute 
was necessary. 

Quebec originally operated under the French civil law system, using the coûtume de Paris. Upon the transfer of the colony 
to British control, the British government issued the Royal Proclamation of 1763, which imposed English common law on 
the colony, under the principle set out in Blackstone relating to captured colonies. However, in 1774, the British 
Parliament passed the Quebec Act, which restored the French civil law for matters of private law (e.g., contracts, property, 
successions), while keeping the English common law as the basis for public law in the colony, notably the criminal law. 
Subsequently, with the passage of the Civil Code of Lower Canada in 1866, Quebec's law became entirely statute based, 
using the civil law system for matters within provincial jurisdiction. 
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The territory now forming Ontario was originally part of Quebec, and thus was under the civil law. When Quebec was 
divided into the two provinces of Upper and Lower Canada by the Constitutional Act of 1791, the first Act passed by the 
Legislature of Upper Canada was to adopt the law of England for all purposes, replacing the civil law.[55] This statute 
adopted both the English common law and English statute law. The foundation for the operation of the common law in 
Ontario traces back to that reception statute. 

The new Dominion of Canada acquired the territories of Rupert's Land and the North-Western Territory from the 
Hudson's Bay Company in 1870. These territories were considered to have been settled by British colonists, and therefore 
the reception of English law was automatic. However, given the long history of control by the Hudson's Bay Company, 
there was some uncertainty as to the date of reception. To resolve this uncertainty, various statutes were passed to set the 
date of reception as July 15, 1870, the date of the transfer of these two territories to Canada. The Province of Manitoba set 
this date for the reception of English law for matters coming within provincial jurisdiction. The Legislature of the North-
West Territories passed an Ordinance adopting the same date for matters coming within territorial jurisdiction. The federal 
Parliament eventually enacted a provision adopting this date for all matters in the North-West Territories.[56] That 
provision was carried forward in the provinces of Alberta and Saskatchewan, when they were created by the Alberta 
Act[57] and the Saskatchewan Act.[58] The same provision is the basis for the reception date of English law in the 
Northwest Territories, Yukon and Nunavut. 

British Columbia was considered to be a settled colony and therefore received English law automatically, under the 
principle set out by Blackstone. 

[edit] Reception in Hong Kong 

When Hong Kong was handed over to China in 1997, Hong Kong retained the common law through a reception statute in 
Chapter I, Article 8 of the Basic Law of Hong Kong:[59] 

The laws previously in force in Hong Kong, that is, the common law, rules of equity, ordinances, subordinate legislation 

and customary law shall be maintained, except for any that contravene this Law, and subject to any amendment by the 

legislature of the Hong Kong Special Administrative Region. 

[edit] Reception in other British colonies 

The pattern was repeated in many other former British colonies as they gained independence from the United Kingdom. 
Republic of Ireland, Australia, New Zealand, India, Belize, and various Caribbean and African nations have adopted 
English common law through reception statutes although they do not inevitably continue to copy English Common Law; 
later cases can often draw on decisions in other Common Law jurisdictions. 

[edit] Decline of Latin maxims, and adding flexibility to stare decisis 

Well into the 19th century, ancient maxims played a large role in common law adjudication. Many of these maxims had 
originated in Roman Law, migrated to England before the introduction of Christianity to the British Isles[citation needed], and 
were typically stated in Latin even in English decisions. Many examples are familiar in everyday speech even today, "One 
cannot be a judge in one's own cause" (see Dr. Bonham's Case), rights are reciprocal to obligations, and the like. Judicial 
decisions and treatises of the 17th and 18th centuries, such at those of Lord Chief Justice Edward Coke, presented the 
common law as a collection of such maxims. See also Thomas Jefferson's letter to Thomas Cooper. 

Reliance on old maxims and rigid adherence to precedent, no matter how old or ill-considered, was under full attack by 
the late 19th century. Oliver Wendell Holmes, Jr. in his famous article, "The Path of the Law",[60] commented, "It is 
revolting to have no better reason for a rule of law than that so it was laid down in the time of Henry IV. It is still more 
revolting if the grounds upon which it was laid down have vanished long since, and the rule simply persists from blind 
imitation of the past." Justice Holmes noted that study of maxims might be sufficient for "the man of the present," but "the 
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man of the future is the man of statistics and the master of economics." In an 1880 lecture at Harvard, he noted "The life 
of the law has not been logic; it has been experience. The felt necessities of the time, the prevalent moral and political 
theories, intuitions of public policy, avowed or unconscious, even the prejudices which judges share with their fellow 
men, have had a good deal more to do than the syllogism in determining the rules by which men should be governed. The 
law embodies the story of a nation's development through many centuries, and it cannot be dealt with as if it contained 
only the axioms and corollaries of a book of mathematics." 

In the early 20th century, Louis Brandeis, later appointed to the United States Supreme Court, became noted for his use of 
policy-driving facts and economics in his briefs, and extensive appendices presenting facts that lead a judge to the 
advocate's conclusion. By this time, briefs relied more on facts than on Latin maxims. 

Reliance on old maxims is now deprecated.[61] Common law decisions today reflect both precedent and policy judgment 
drawn from economics, the social sciences, business, decisions of foreign courts, and the like. The degree to which these 
external factors should influence adjudication is the subject of active debate, but that judges do draw of learning from 
other fields and jurisdictions is a fact of modern legal life. 

[edit] 1870 through 20th century, and the procedural merger of law and equity 

As early as the 15th century, it became the practice that litigants who felt they had been cheated by the common-law 
system would petition the King in person. For example, they might argue that an award of damages (at common law) was 
not sufficient redress for a trespasser occupying their land, and instead request that the trespasser be evicted. From this 
developed the system of equity, administered by the Lord Chancellor, in the courts of chancery. By their nature, equity 
and law were frequently in conflict and litigation would frequently continue for years as one court countermanded the 
other,[62] even though it was established by the 17th century that equity should prevail. A famous example is the fictional 
case of Jarndyce and Jarndyce in Bleak House, by Charles Dickens.[63] 

In England, courts of law and equity were combined by the Judicature Acts of 1873 and 1875, with equity being supreme 
in case of conflict.[63] 

In the United States, parallel systems of law (providing money damages, with cases heard by a jury upon either party's 
request) and equity (fashioning a remedy to fit the situation, including injunctive relief, heard by a judge) survived well 
into the 20th century. The United States federal courts procedurally separated law and equity: the same judges could hear 
either kind of case, but a given case could only pursue causes in law or in equity, and the two kinds of cases proceeded 
under different procedural rules. This became problematic when a given case required both money damages and 
injunctive relief. In 1937, the new Federal Rules of Civil Procedure combined law and equity into one form of action, the 
"civil action." Fed.R.Civ.P. 2. The distinction survives to the extent that issues that were "common law" as of 1791 (the 
date of adoption of the Seventh Amendment) are still subject to the right of either party to request a jury, and "equity" 
issues are decided by a judge.[64] 

Alabama, Delaware, Mississippi, New Jersey, Tennessee still have separate courts of law and equity, for example, the 
Court of Chancery. In many states there are separate divisions for law and equity within one court. 

[edit] Common law pleading and its abolition in the early 20th century 

For centuries, through the 19th century, the common law recognized only specific causes of action, and required very 
careful drafting of the opening pleading to slot into one of them: Debt, Detinue, Covenant, Special Assumpsit, General 
Assumpsit, Trespass, Trover, Replevin, Case (or Trespass on the Case), and Ejectment.[65] To initiate a law suit, a pleading 
had to be drafted to meet myriad technical requirements: correctly categorizing the case into the correct legal pigeonhole 
(pleading in the alternative was not permitted), and using specific "magic words" encrusted over the centuries. Under the 
old common law pleading standards, a suit by a pro se ("for oneself," without a lawyer) party was all but impossible, and 
there was often considerable procedural jousting at the outset of a case over minor wording issues. 
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One of the major reforms of the late 19th century and early 20th century was the abolition of common law pleading 
requirements.[66] A plaintiff can initiate a case by giving the defendant "a short and plain statement" of facts that constitute 
an alleged wrong. This reform moved the attention of courts from technical scrutiny of words to a more rational 
consideration of the facts, and opened access to justice far more broadly. 

[edit] Contrasts between common law and civil law systems 

[edit] Adversarial system vs. inquisitorial system 

Common law courts tend to use an adversarial system, in which two sides present their cases to a neutral judge. In 
contrast, in civil law systems, inquisitorial system proceedings, where an examining magistrate serves two roles by 
developing the evidence and arguments for one and the other side during the investigation phase. 

The examining magistrate then presents the dossier detailing his or her findings to the president of the bench that will 
adjudicate on the case where it has been decided that a trial shall be conducted. Therefore the president of the bench's 
view of the case is not neutral and may be biased while conducting the trial after the reading of the dossier. Unlike the 
common law proceedings, the president of the bench in the inquisitorial system is not merely an umpire and is entitled to 
directly interview the witnesses or express comments during the trial, as long as he or she does not express his or her view 
on the guilt of the accused. 

The proceeding in the inquisitorial system is essentially by writing. Most of the witnesses would have given evidence in 
the investigation phase and such evidence will be contained in the dossier under the form of police reports. In the same 
way, the accused would have already put his or her case at the investigation phase but he or she will be free to change her 
or his evidence at trial. Whether the accused pleads guilty or not, a trial will be conducted. Unlike the adversarial system, 
the conviction and sentence to served (if any) will be released by the trial jury together with the president of the trial 
bench, following their common deliberation. 

There are many exceptions in both directions. For example, most proceedings before U.S. federal and state agencies are 
inquisitorial in nature, at least the initial stages (e.g., a patent examiner, a social security hearing officer, and so on.) even 
though the law to be applied is developed through common law processes. 

[edit] Contrasting role of treatises and academic writings in common law and civil law systems 

The role of the legal academy presents a significant "cultural" difference between common law (connotation 2) and civil 
law jurisdictions. 

In common law jurisdictions, legal treatises compile common law decisions, and state overarching principles that (in the 
author's opinion) explain the results of the cases. However, in common law jurisdictions, treatises are not the law, and 
lawyers and judges tend to use these treatises as only "finding aids" to locate the relevant cases. In common law 
jurisdictions, scholarly work is seldom cited as authority for what the law is.[67] When common law courts rely on 
scholarly work, it is almost always only for factual findings, policy justification, or the history and evolution of the law, 
but the court's legal conclusion is reached through analysis of relevant statutes and common law, seldom scholarly 
commentary. 

In contrast, in civil law jurisdictions, the writings of law professors are given significant weight by courts. In part, this is 
because civil law decisions traditionally were very brief, sometimes no more than a paragraph stating who wins and who 
loses. The rationale has to come from somewhere else, and the academy often filled that role. As civil law court decisions 
move in the direction of common law reasoning, it is possible that this balance may shift. 

[edit] Common law legal systems in the present day 
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Legal Systems of the World  

  Civil law 

  Common law 

  Bijuridical (Civil and Common law) 

  Islamic law 

The common law constitutes the basis of the legal systems of: 
in the United States and the law of individual 
of the individual provinces and territories (except 
Zealand, South Africa, India, Malaysia, Bangladesh
Barbados, The Bahamas, Belize, Dominica, 
Trinidad and Tobago, and many other generally 
which is bijuridicial, and Malta). Essentially, every country that was colonised at some time by England, 
the United Kingdom uses common law except those that were formerly co
follows the law of France in part), South Africa
system was retained to respect the civil rights
which retains the Portuguese civil code. Guyana and Saint Lucia have mixed Common Law and Civil Law systems.

[edit] Scotland 

Scotland is often said to use the civil law system but it has 
law dating back to the Corpus Juris Civilis with an element of common law long predating the 
England in 1707 (see Legal institutions of Scotland in the High Middle Ages
precedents is subject to the courts' seeking to discover the principle that justifies a law rather than searching for an 
example as a precedent, and principles of natural justice
pluralistic (or 'mixed') legal systems operate in 

[edit] States of the United States (1775 on)

The state of New York, which also has a civil law history from its 
in the 19th century. The only part of this codification process that was considered complete is known as the 
applying to civil procedure. The original colony of 
When the English captured pre-existing colonies they continued to allow t
However, the Dutch settlers revolted against the English and the colony was 
finally regained control of New Netherland they forced, as a punishment unique in the history of the British Empire, the 
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The common law constitutes the basis of the legal systems of: England and Wales, Northern Ireland
and the law of individual U.S. states (except Louisiana), federal law throughout 

(except Quebec), Australia (both federal and individual states), 
Bangladesh, Brunei, Pakistan, Singapore, Hong Kong, Antigua and Barbuda, 

Barbados, The Bahamas, Belize, Dominica, Grenada, Jamaica, St. Vincent and the Granadines, Saint Kitts and Nevis, 
Trinidad and Tobago, and many other generally English-speaking countries or Commonwealth countries (except 

). Essentially, every country that was colonised at some time by England, 
uses common law except those that were formerly colonised by other nations, such as 

South Africa and Sri Lanka (which follow Roman Dutch law), where the prior civil law 
civil rights of the local colonists. India uses common law except in the state of 

. Guyana and Saint Lucia have mixed Common Law and Civil Law systems.

is often said to use the civil law system but it has a unique system that combines elements 
with an element of common law long predating the Treaty of Union

ons of Scotland in the High Middle Ages). Scots common law differs in that the use of 
is subject to the courts' seeking to discover the principle that justifies a law rather than searching for an 

natural justice and fairness have always played a role in Scots Law. Comparable 
operate in Quebec, Louisiana and South Africa. 

States of the United States (1775 on) 

, which also has a civil law history from its Dutch colonial days, also began a 
in the 19th century. The only part of this codification process that was considered complete is known as the 

. The original colony of New Netherlands was settled by the Dutch and the law was also Dutch. 
existing colonies they continued to allow the local settlers to keep their civil law. 

However, the Dutch settlers revolted against the English and the colony was recaptured by the Dutch. When the English 
inally regained control of New Netherland they forced, as a punishment unique in the history of the British Empire, the 
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(both federal and individual states), Kenya, New 
, Antigua and Barbuda, 

Grenada, Jamaica, St. Vincent and the Granadines, Saint Kitts and Nevis, 
countries (except Scotland, 

). Essentially, every country that was colonised at some time by England, Great Britain, or 
lonised by other nations, such as Quebec (which 

), where the prior civil law 
uses common law except in the state of Goa 

. Guyana and Saint Lucia have mixed Common Law and Civil Law systems. 

that combines elements of an uncodified civil 
Treaty of Union with 

). Scots common law differs in that the use of 
is subject to the courts' seeking to discover the principle that justifies a law rather than searching for an 

and fairness have always played a role in Scots Law. Comparable 

days, also began a codification of its law 
in the 19th century. The only part of this codification process that was considered complete is known as the Field Code 

was settled by the Dutch and the law was also Dutch. 
he local settlers to keep their civil law. 

by the Dutch. When the English 
inally regained control of New Netherland they forced, as a punishment unique in the history of the British Empire, the 
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English common law upon all the colonists, including the Dutch. This was problematic, as the patroon system of land 
holding, based on the feudal system and civil law, continued to operate in the colony until it was abolished in the mid-19th 
century. The influence of Roman Dutch law continued in the colony well into the late 19th century. The codification of a 
law of general obligations shows how remnants of the civil law tradition in New York continued on from the Dutch days. 

The U.S. state of California has a system based on common law, but it has codified the law in the manner of the civil law 
jurisdictions. The reason for the enactment of the codes in California in the 19th century was to replace a pre-existing 
system based on Spanish civil law with a system based on common law, similar to that in most other states. California and 
a number of other Western states, however, have retained the concept of community property derived from civil law. The 
California courts have treated portions of the codes as an extension of the common-law tradition, subject to judicial 
development in the same manner as judge-made common law. (Most notably, in the case Li v. Yellow Cab Co., 13 Cal.3d 
804 (1975), the California Supreme Court adopted the principle of comparative negligence in the face of a California Civil 
Code provision codifying the traditional common-law doctrine of contributory negligence.) 

Instead of common law, the U.S. state of Louisiana uniquely uses a system based on the Napoleonic code, remaining true 
to the state's French and Spanish roots, which predate the U.S. annexation of the Louisiana territory in 1803. Historically 
notable among the code's differences from the more typically implemented system of common law is the role of property 
rights among women, particularly in inheritance gained by widows. 

[edit] United States federal system (1789 and 1938) 

The United States federal government (as opposed to the states) has a variant on a common law system. United States 
federal courts only act as interpreters of statutes and the constitution by elaborating and precisely defining the broad 
language (connotation 1(b) above), but, unlike state courts, do not act as an independent source of common law 
(connotation 1(a) above). 

Before 1938, the federal courts, like almost all other common law courts, decided the law on any issue where the relevant 
legislature (either the U.S. Congress or state legislature, depending on the issue), had not acted, by looking to courts in the 
same system, that is, other federal courts, even on issues of state law, and even where there was no express grant of 
authority from Congress or the Constitution. 

In 1938, the U.S. Supreme Court in Erie Railroad Co. v. Tompkins 304 U.S. 64, 78 (1938), overruled earlier precedent,[68] 
and held "There is no federal general common law," thus confining the federal courts to act only as interpreters of law 
originating elsewhere. E.g., Texas Industries v. Radcliff, 451 U.S. 630 (1981) (without an express grant of statutory 
authority, federal courts cannot create rules of intuitive justice, for example, a right to contribution from co-conspirators). 
Post-1938, federal courts deciding issues that arise under state law are required to defer to state court interpretations of 
state statutes, or reason what a state's highest court would rule if presented with the issue, or to certify the question to the 
state's highest court for resolution. 

Later courts have limited Erie slightly, to create a few situations where United States federal courts are permitted to create 
federal common law rules without express statutory authority, for example, where a federal rule of decision is necessary 
to protect uniquely federal interests, such as foreign affairs, or financial instruments issued by the federal government. 
See, e.g., Clearfield Trust Co. v. United States, 318 U.S. 363 (1943) (giving federal courts the authority to fashion 
common law rules with respect to issues of federal power, in this case negotiable instruments backed by the federal 
government); see also International News Service v. Associated Press, 248 U.S. 215 (1918) (creating a cause of action for 
misappropriation of "hot news" that lacks any statutory grounding, but that is one of the handful of federal common law 
actions that survives today); National Basketball Association v. Motorola, Inc., 105 F.3d 841, 843-44, 853 (2d Cir. 1997) 
(noting continued vitality of INS "hot news" tort under New York state law, but leaving open the question of whether it 
survives under federal law). Except on Constitutional issues, Congress is free to legislatively overrule federal courts' 
common law.[69] 
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[edit] India 

 

 

The Constitution of India is the longest written constitution for a country, containing 395 articles, 12 schedules, 

numerous amendments and 117,369 words.

Indian Law is largely based on English common law because of the long period of 
period of the British Raj. 

After the failed rebellion against the British in 1857, the 
East India Company, and British India came under the direct rule of 
Government of India Act of 1858 to this effect, which set up the structure of British government in India. It established in 
England the office of the Secretary of State for India
Council of India to aid him. It also established the office of the 
Council in India, which consisted of high officials of the British Government.

Much of contemporary Indian law shows substantial European and American influence. Various legislations first 
introduced by the British are still in effect in their modified forms
laws from Ireland, the United States, Britain
currently stands. Indian laws also adhere to the 
Certain international trade laws, such as those on 

Indian family law is complex, with each religion adhering to its own specific laws. In most states, registering marriages 
and divorces is not compulsory. There are separate laws governing 
other religions. The exception to this rule is in the state of 
which all religions have a common law regarding marriages, divorces and adoption.

Ancient India represented a distinct tradition of 
practice. The Arthashastra, dating from 400 BCE and the 
texts that were considered authoritative legal guidance.
cited across Southeast Asia.[71] Early in this period, which finally culminated in the cre
with ancient Greece and Rome were not infrequent. The appearance of similar fundamental institutions of international 
law in various parts of the world show that they are inherent in international society, irrespective 
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is the longest written constitution for a country, containing 395 articles, 12 schedules, 

numerous amendments and 117,369 words. 

common law because of the long period of British colonial influence

against the British in 1857, the British Parliament took over the reign of India from the 
came under the direct rule of the Crown. The British Parliament passed the 

to this effect, which set up the structure of British government in India. It established in 
Secretary of State for India through whom the Parliament would exercise its rule, along with a 

to aid him. It also established the office of the Governor-General of India along with an Executive 
uncil in India, which consisted of high officials of the British Government. 

Much of contemporary Indian law shows substantial European and American influence. Various legislations first 
introduced by the British are still in effect in their modified forms today. During the drafting of the 

Britain, and France were all synthesized to get a refined set of Indian laws, as it 
currently stands. Indian laws also adhere to the United Nations guidelines on human rights law and the 

, such as those on intellectual property, are also enforced in India.

is complex, with each religion adhering to its own specific laws. In most states, registering marriages 
and divorces is not compulsory. There are separate laws governing Hindus, Muslims, Christians

o this rule is in the state of Goa, where a Portuguese uniform civil code
which all religions have a common law regarding marriages, divorces and adoption. 

represented a distinct tradition of law, and had an historically independent school of legal theory and 
, dating from 400 BCE and the Manusmriti, from 100 CE, were influential treatises in India, 

texts that were considered authoritative legal guidance.[70] Manu's central philosophy was tolerance and 
Early in this period, which finally culminated in the creation of the Gupta Empire, relations 

with ancient Greece and Rome were not infrequent. The appearance of similar fundamental institutions of international 
law in various parts of the world show that they are inherent in international society, irrespective 
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Much of contemporary Indian law shows substantial European and American influence. Various legislations first 
today. During the drafting of the Indian Constitution, 

refined set of Indian laws, as it 
and the environmental law. 

, are also enforced in India. 

is complex, with each religion adhering to its own specific laws. In most states, registering marriages 
Christians, Sikhs and followers of 

uniform civil code is in place, in 

, and had an historically independent school of legal theory and 
, from 100 CE, were influential treatises in India, 

's central philosophy was tolerance and pluralism, and was 
ation of the Gupta Empire, relations 

with ancient Greece and Rome were not infrequent. The appearance of similar fundamental institutions of international 
law in various parts of the world show that they are inherent in international society, irrespective of culture and 
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tradition.[72] Inter-State relations in the pre-Islamic period resulted in clear-cut rules of warfare of a high humanitarian 
standard, in rules of neutrality, of treaty law, of customary law embodied in religious charters, in exchange of embassies 
of a temporary or semi-permanent character.[73] When India became part of the British Empire, there was a break in 
tradition, and Hindu and Islamic law were supplanted by the common law.[74] As a result, the present judicial system of 
the country derives largely from the British system and has little correlation to the institutions of the pre-British era.[75] 

There are 1160 laws as on September 2007[76] 

[edit] Canada (1867) 

All but one of the provinces of Canada use a common law system (the exception being Quebec, which uses a civil law 
system for issues arising within provincial jurisdiction, such as property ownership and contracts). Criminal law, which is 
uniform throughout Canada, is based on the common law as interpreted by the Supreme Court of Canada. The mid-tier 
Federal Court of Appeal is a single court that sits and hears cases in multiple cities, and thus mid-tier decisions have 
precedential value throughout Canada (that is, unlike the United States, Canada is not divided into appellate circuits).[77] 
Canadian federal statutes[78] must use the terminology of both the common law and civil law for those matters; this is 
referred to as legislative bijuralism.[79] 

[edit] Nicaragua 

Nicaragua's legal system also is a mixture of the English Common Law and the Civil Law through the influence of British 
administration of the Eastern half of the country from the mid-17th century until about 1905, the William Walker period 
from about 1855 through 1857, USA interventions/occupations during the period from 1909 to 1933, the influence of 
USA institutions during the Somoza family administrations (1933 through 1979) and the considerable importation 
between 1979 and the present of USA culture and institutions. 

[edit] Israel (1948) 

Israel has a mixed system of common law and civil law. While Israeli law is undergoing codification, its basic principles 
are inherited from the law of the British Mandate of Palestine and thus resemble those of British and American law, 
namely: the role of courts in creating the body of law and the authority of the supreme court in reviewing and if necessary 
overturning legislative and executive decisions, as well as employing the adversarial system. One of the primary reasons 
that the Israeli constitution remains unwritten is the fear by whatever party holds power that creating a written 
constitution, combined with the common-law elements, would severely limit the powers of the Knesset (which, following 
the doctrine of parliamentary sovereignty, holds near-unlimited power).[80] 

[edit] Alternatives to common law systems 

The main alternative to the common law system is the civil law system, which is used in Continental Europe, and most of 
the rest of the world. The contrast between civil law and common law legal systems has become increasingly blurred, with 
the growing importance of jurisprudence (similar to case law but not binding) in civil law countries, and the growing 
importance of statute law and codes in common law countries. 

Examples of common law being replaced by statute or codified rule in the United States include criminal law (since 1812, 
U.S. courts have held that criminal law must be embodied in statute if the public is to have fair notice), commercial law 
(the Uniform Commercial Code in the early 1960s) and procedure (the Federal Rules of Civil Procedure in the 1930s and 
the Federal Rules of Evidence in the 1970s). But note that in each case, the statute sets the general principles, but the 
common law process determines the scope and application of the statute. 

An example of convergence from the other direction is shown in Srl CILFIT and Lanificio di Gavardo SpA v Ministry of 
Health (Corte suprema di Cassazione, Italy, 1982), in which Italy's Supreme Court held that questions it has already 
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answered need not be resubmitted. This brought in a distinctly common law principle into an essentially civil law 
jurisdiction. The Italian courts continue to follow this precedent and assume that the Supreme Court's rulings have 
precedential value. 

The former Soviet Bloc and other Socialist countries used a 

Much of the Muslim world uses Sharia. 

[edit] Scholarly works 

 

 

Sir William Blackstone as illustrated in his Commentaries on the Laws of England

Lord Chief Justice Edward Coke, a 17th-century 
formed the basis for the modern common law, with lawyers in both England and America learning their law from his 
Institutes and Reports until the end of the 18th century. His works are still cited by common law courts around the world.

The next definitive historical treatise on the common law is 
William Blackstone and first published in 1765 
available in four paper-bound volumes. Today it has been superseded in the English part of the 
Halsbury's Laws of England that covers both common and statutory English law.

While he was still on the Massachusetts Supreme Judicial Court
Justice Oliver Wendell Holmes, Jr. published a short volume called 
field. Unlike Blackstone and the Restatements, Holmes' book only briefly discusses what the law 
describes the common law process. Law professor 
examination and survey of the common law, is also still commonly read in 

In the United States, Restatements of various subject matter areas (Contracts, Torts, Judgments, and so on.), edited by the 
American Law Institute, collect the common law for the area. The ALI Restatements are often cited by American courts 
and lawyers for propositions of uncodified common law, and are considered highly persuasive authority, just below 
binding precedential decisions. The Corpus Juris Secundum
the common law and its variations throughout the 

Scots common law covers matters including murder and theft, and has sources in custom, in legal writings and previous 
court decisions. The legal writings used are called 
centuries. Examples include Craig, Jus Feudale
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answered need not be resubmitted. This brought in a distinctly common law principle into an essentially civil law 
jurisdiction. The Italian courts continue to follow this precedent and assume that the Supreme Court's rulings have 

and other Socialist countries used a Socialist law system. 

Commentaries on the Laws of England. 

century English jurist and Member of Parliament, wrote several legal texts that 
s for the modern common law, with lawyers in both England and America learning their law from his 

the 18th century. His works are still cited by common law courts around the world.

The next definitive historical treatise on the common law is Commentaries on the Laws of England
and first published in 1765 - 1769. Since 1979, a facsimile edition of that first edition h

bound volumes. Today it has been superseded in the English part of the United Kingdom
that covers both common and statutory English law. 

Massachusetts Supreme Judicial Court, and before being named to the 
published a short volume called The Common Law, which remains a classic in the 

d the Restatements, Holmes' book only briefly discusses what the law 
. Law professor John Chipman Gray's The Nature and Sources of the Law

examination and survey of the common law, is also still commonly read in U.S. law schools. 

of various subject matter areas (Contracts, Torts, Judgments, and so on.), edited by the 
, collect the common law for the area. The ALI Restatements are often cited by American courts 

and lawyers for propositions of uncodified common law, and are considered highly persuasive authority, just below 
Corpus Juris Secundum is an encyclopedia whose main content is a compendium of 

the common law and its variations throughout the various state jurisdictions. 

covers matters including murder and theft, and has sources in custom, in legal writings and previous 
court decisions. The legal writings used are called Institutional Texts and come mostly from the 17th, 18th a

Jus Feudale (1655) and Stair, The Institutions of the Law of Scotland
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[edit] See also 

• Anglo-Saxon law 

• Common law offences 

• Alimony 

• Doom book, or Code of Alfred the Great 

• Arraignment 

• Civil law (legal system) 

• Common-law marriage 

• Russian law 

• English law 

• Grand jury 

• Jury trial 

• List of legal topics 

• Scots law 

• List of legal doctrines 

• Rule of law 
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Posse Comitatus Act 

From Wikipedia, the free encyclopedia 

This article is about the Posse Comitatus Act in the United States. For other uses of posse comitatus, see Posse comitatus 

(disambiguation). 

The Posse Comitatus Act is the United States federal law (18 U.S.C. § 1385) that was passed on June 18, 1878, after the 
end of Reconstruction. Its intent (in concert with the Insurrection Act of 1807) was to limit the powers of local 
governments and law enforcement agencies from using federal military personnel to enforce the laws of the land. 
Contrary to popular belief, the Act does not prohibit members of the Army from exercising state law enforcement, police, 
or peace officer powers that maintain "law and order"; it simply requires that any orders to do so must originate with the 
United States Constitution or Act of Congress. 

The statute only addresses the US Army and the US Air Force. It does not refer to, and thus does not implicitly apply to 
nor restrict units of the National Guard under federal authority from acting in a law enforcement capacity within the 
United States. The Navy and Marine Corps are prohibited by a Department of Defense directive, (self-regulation,) not by 
the Act itself.[1][2] Although it is a military force,[3] the U.S. Coast Guard, which now operates under the Department of 
Homeland Security, is also not covered by the Posse Comitatus Act. 

Contents 

 [show]  

[edit] History 

The Act was a response to, and subsequent prohibition of, the military occupation by U.S. Army troops of the former 
Confederate States during the ten years of Reconstruction (1867–1877) following the American Civil War (1861–1865). 
The U.S. withdrew federal troops from Southern states as a result of a compromise in one of the most disputed national 
elections in American history, the 1876 U.S. presidential election. Samuel J. Tilden of New York, the Democratic 
candidate, defeated Republican candidate Rutherford B. Hayes of Ohio in the popular vote. Tilden garnered 184 electoral 
votes to Hayes' 165; 20 disputed electoral votes remained uncounted. After a bitter fight, Congress struck a deal resolving 
the dispute and awarding the presidency to Hayes. 

In return for Southern acquiescence regarding Hayes, Republicans agreed to support the withdrawal of federal troops from 
the former Confederate states, ending Reconstruction. Known as the Compromise of 1877, this deal of political 
expediency removed federal protection for Southern ex-slaves.[4] The U.S. Constitution places primary responsibility for 
the holding of elections in the hands of the individual states. The maintenance of peace, conduct of orderly elections, and 
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prosecution of unlawful actions are all state responsibilities, pursuant to the states' primary job of exercising police power 
and maintaining law and order. 

During the local, state, and federal elections of 1874 and 1876 in the former Confederate states, all levels of government 
chose not to exercise their police powers to maintain law and order.[citation needed] Many acts of violence, and a suppression 
of the vote of some political and racial groups, resulted in the election of state legislators and U.S. congressmen who 
halted and reversed political reform in the American South.[4] 

When the U.S. Representatives and Senators from the former Confederate states reached Washington, they set as a 
priority the creation of a statute prohibiting any future President or Congress from directing, by military order or federal 
legislation, the imposition of federal troops in any U.S. state. 

An exception to Posse Comitatus Act derived from the Force Acts allowed President Eisenhower to send federal troops 
into Little Rock, Arkansas, during the 1958 school desegregation crisis. The Force Acts, among other powers, allow the 
President to call up military forces when state authorities are either unable or unwilling to suppress violence that is in 
opposition to the constitutional rights of the people.[5] 

The original Posse Comitatus Act referred essentially to the United States Army. The Air Force was added in 1956 and 
the Navy and the Marine Corps have been included by a regulation of the Department of Defense. The United States 
Coast Guard is not included in the Act. (The U.S. Coast Guard was originally part of the Treasury Department, was later 
part of the Department of Transportation, and is now within the Department of Homeland Security.) This law is often 
relied upon to prevent the Department of Defense from interfering in domestic law enforcement.[6] 

[edit] Legislation 

The original provision was enacted as Section 15 of chapter 263, of the Acts of the 2nd session of the 45th Congress. 

SEC. 15. From and after the passage of this act it shall not be lawful to employ any part of the Army of the United States, 

as a posse comitatus, or otherwise, for the purpose of executing the laws, except in such cases and under such 

circumstances as such employment of said force may be expressly authorized by the Constitution or by act of Congress ; 

and no money appropriated by this act shall be used to pay any of the expenses incurred in the employment of any 

troops in violation of this section and any person willfully violating the provisions of this section shall be deemed guilty 

of a misdemeanor and on conviction thereof shall be punished by fine not exceeding ten thousand dollars or 

imprisonment not exceeding two years or by both such fine and imprisonment[7] 

The text of the relevant legislation is as follows: 

18 U.S.C. § 1385. Use of Army and Air Force as posse comitatus  

Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, 

willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be 

fined under this title or imprisoned not more than two years, or both. 

Also notable is the following provision within Title 10 of the United States Code (which concerns generally the 
organization and regulation of the armed forces and Department of Defense): 

10 U.S.C. § 375. Restriction on direct participation by military personnel  
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The Secretary of Defense shall prescribe such regulations as may be necessary to ensure that any activity 

(including the provision of any equipment or facility or the assignment or detail of any personnel) under this 

chapter does not include or permit direct participation by a member of the Army, Navy, Air Force, or Marine 

Corps in a search, seizure, arrest, or other similar activity unless participation in such activity by such member is 

otherwise authorized by law. 

[edit] Recent legislative events 

In 2006, the Congress modified the Insurrection Act as part of the 2007 Defense Authorization Bill (repealed as of 2008). 

On September 26, 2006, President Bush urged Congress to consider revising federal laws so that U.S. armed forces could 
restore public order and enforce laws in the aftermath of a natural disaster, terrorist attack or incident, or other condition. 

These changes were included in the John Warner National Defense Authorization Act for Fiscal Year 2007 (H.R. 5122), 
which was signed into law on October 17, 2006.[8] 

Section 1076 is titled "Use of the Armed Forces in major public emergencies." It provided that: 

The President may employ the armed forces... to... restore public order and enforce the laws of the United States when, 

as a result of a natural disaster, epidemic, or other serious public health emergency, terrorist attack or incident, or other 

condition... the President determines that... domestic violence has occurred to such an extent that the constituted 

authorities of the State or possession are incapable of maintaining public order... or [to] suppress, in a State, any 

insurrection, domestic violence, unlawful combination, or conspiracy if such... a condition... so hinders the execution of 

the laws... that any part or class of its people is deprived of a right, privilege, immunity, or protection named in the 

Constitution and secured by law... or opposes or obstructs the execution of the laws of the United States or impedes the 

course of justice under those laws.[9] 

In 2008, these changes in the Insurrection Act of 1807 were repealed in their entirety, reverting to the previous wording of 
the Insurrection Act[10] that in its original form was written to limit Presidential power as much as possible in the event of 
insurrection, rebellion, or lawlessness. 

[edit] Exclusions and limitations 

There are a number of situations in which the Act does not apply. These include: 

• National Guard units and State Defense Forces while under the authority of the governor of a state; 

• Troops used under the order of the President of the United States pursuant to the Insurrection Act, as was the 

case during the 1992 Los Angeles Riots. 

• Under 18 U.S.C. § 831, the Attorney General may request that the Secretary of Defense provide emergency 

assistance if civilian law enforcement is inadequate to address certain types of threats involving the release of 

nuclear materials, such as potential use of a nuclear or radiological weapon. Such assistance may be by any 

personnel under the authority of the Department of Defense, provided such assistance does not adversely affect 

U.S. military preparedness. The only exemption is nuclear materials. 

• Support roles under the Joint Special Operations Command 

[edit] Exclusion applicable to U.S. Coast Guard 

See the Law Enforcement Detachments and Missions of the United States Coast Guard for more information on 

U.S. Coast Guard law enforcement activities 
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Although it is a military force,[3] the U.S. Coast Guard, which operates under the 
restricted by the Posse Comitatus Act. The Coast Guard enforces U.S. laws, even when operating as a service for the 
Navy. 

In December 1981, additional laws were enacted clarifying permissible military assistance to civilian law enforcement 
agencies and the Coast Guard, especially in combating 
clarifications emphasize supportive and technical assistance (
intelligence support, technological aid, and surveillance) while generally prohibiting direct participation of
Defense personnel in law enforcement (e.g., search, seizure, and arrests). For example, a U.S. Navy vessel may be used to 
track, follow, and stop a vessel suspected of drug smuggling, but Coast Guard 
aboard the Navy vessel would perform the actual boarding and, if needed, arrest the crew.

Federal military forces have a long history of domestic roles, including the occupation of sovereign Southern states 
during Reconstruction. The Posse Comitatus Act prohibits the use of federal military forces to "execute the laws"; 
however, there is disagreement over whether this language may apply to troops used in an advisory, support, disaster 
response, or other homeland defense role, as opposed to conventional law enforcement.

On December 10, 2008, the California Highway Patrol
Department deputies and US Marine Corps Military Police, would jointly staff some sobriety and drivers license 
checkpoints.[12] However, the Marines at the checkpoints are not arresting individuals or enforcing any laws, which would 
be a violation of the Posse Comitatus Act.[13]

to learn how to conduct checkpoints on base, to help combat the problem of Marines driving under the i
Marines at a recent checkpoint learned techniques to conduct sobriety checkpoints and field sobriety tests.

On March 10, 2009, active duty Army military 
response to a murder spree. Samson officials confirmed that the soldiers assisted in traffic control and securing the crime 
scene. The governor of Alabama did not request military assistance nor did President 
Subsequent investigation found that the Posse Comi
"administrative actions."[14][15] 

[edit] Latin etymology 

Posse Comitatus (Latin): Power of the county. The whole force of the county: that is, all the male 
over fifteen, who may be summoned by a sheriff to assist in preventing a riot, the rescue of prisoners, or other unlawful 
disorders.[16] 

[edit] See also 

• Martial law 

• List of military actions by or within the United States

• United States Northern Command 

• Military Cooperation with Civilian Law Enforcement Agencies Act

• Operation Garden Plot 

• NSPD-51 
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Click on an endnote number to return to the article. 

i[1] “Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of 
the Army or Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two 
years, or both”—18 U.S.C. 1385.  

ii[2] The act as originally passed referenced only limitations upon the Army. After World War II, it was amended to include the Air Force. By 

DoD Directive 5525.5, the limitations of the act have been administratively adopted to apply to the Navy and Marine Corps as well. 

iii[3] The peacetime law enforcement mission of the Coast Guard has been well recognized since the founding of its parent agency, the 

Revenue Marine, in 1790. 

iv[4] For the sake of brevity, the term military as employed in this article refers to the Army, Air Force, Navy, and Marines, their Reserve 

components, and the National Guard when in federalized status pursuant to Title 10. It does not include the Coast Guard or the National 

Guard operating in state-controlled Title 13 status. 

v[5] The Uniform Code of Military Justice is an exception to the Posse Comitatus Act. The code gives the military the inherent right to 

maintain good order and discipline over its personnel through law enforcement activity, prosecution, and punishment. As such, the code gives 

the military jurisdiction to enforce both military and civilian laws against its own military personnel. 

 


